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ABSTRACT

Fallible Justice: The Dilemma of the British in
 The Gold Coast, 1874-1944

By

Neal M. Goldman

Advisor: Timothy Alborn

This dissertation studies the manner in which the British administered justice as

a technique of colonial administration in one of its West African dependencies, the Gold

Coast, during the first seventy years of formal colonial rule.  In this study that covers the

period from the creation of the Gold Coast Colony in 1874 to 1944, I argue that the

British were caught between their honest desire to deliver prompt and fair justice to their

Gold Coast subjects and their perceived need to support indigenous authorities through

whom they wished to govern despite their recognition that those authorities were too

often focused on fostering their own political and financial interests to the detriment of

justice as the British defined it.   They desired to preserve traditional courts and law in

part to support those through whom they ruled while keeping to a minimum the costs of

governing the colony.   I also demonstrate, in the context of an old and relatively well

developed non-settler colony, the inability of the colonial authorities to adhere to a

consistent policy particularly when faced with concerted opposition from their subjects. 

This was the case more often than not in the Gold Coast despite the common

assumption by colonial legal historians that the rule of law was one of the

characteristics of British imperialism the colonized found least burdensome,
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CHAPTER I -  INTRODUCTION

This dissertation studies the manner in which the British administered justice as

a technique of colonial administration in one of its West African dependencies, the Gold

Coast, during the first seventy years of formal colonial rule.  It is a study at the

intersection of British and African histories.  Although It sees matters primarily from the

perspective of the colonial authorities, the views of Africans of their colonial masters

and the agency of the colonized is often heard and seen, since the consequences of

the administrative and judicial processes discussed in this dissertation had a major

impact on the lives of Gold Coast residents as well as on the legal landscape in Ghana

after independence.

Law, as Richard Rathbone, has noted, was one of the languages in which

Africans addressed the colonial state, and, in some cases spoke to one another.   As1

such, the relationship between the colonial executive and the colonial judiciary, both

directly and through the Colonial Office, is of interest to those who study the manner in

which the British dealt with colonized peoples in other parts of the world.  Britain’s long

tradition of judicial independence and deference to judges’ decisions was the cutting

edge of British cultural imperialism conveying the Empire’s adherence to the rule of law

in contrast to what was seen as the arbitrariness of indigenous custom (as well as of

Richard Rathbone, “Law, Lawyers and Politics in Ghana in the 1940's,” in Contesting Colonial1

Hegemony: State and Society in Africa and India, edited by Dagmar Engels and Shula Marks, eds.,
London: British Academic Press, 1994, 227-247, 229.
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executive fiat).   This tradition came to be challenged, albeit not overcome in the2

colonial Gold Coast by both the educated coastal elites who felt alienated from

indigenous tribunals and the colonial administration who often believed that the courts

were undermining colonial authority.

In this study that covers the period from the creation of the Gold Coast Colony in

1874 to 1944, I argue that the British were caught between their honest desire to deliver

prompt and fair justice to their Gold Coast subjects and their perceived need to support

indigenous authorities through whom they wished to govern despite their recognition

that those authorities were too often focused on fostering their own political and

financial interests to the detriment of justice as the British defined it.  Moreover, I

demonstrate in the context of an old and relatively well developed non-settler colony the

inability of the colonial authorities to adhere to a consistent policy particularly when

faced with concerted opposition from their subjects notwithstanding the common

assumption by colonial legal historians that the rule of law was one of the “least

objectionable features of British imperialism.”   I intend to explore how the3

administration of justice was used as a tool of colonial rule.  I examine the question of

who the judges were, the manner in which the executive crossed the lines and

This idea of cultural imperialism as expressed though the rule of law is2

expounded at great length by Edward Said in Orientalism, New York: Pantheon Books, 1978 and Culture 
and Imperialism, New York: Pantheon Books, 1993.  See also David Pimentel, “Rule of Law Reform 
Without Cultural Imperialism? Reinforcing Customary Justice Through Collateral Review in Southern 
Sudan,” Hague Journal on the Rule of Law, Vol. 2 (2010): 1-28.

L. C. Green, “The Common Law and Native Systems of Law,” in International and Comparative
3
Law of the Commonwealth, edited by Robert R. Wilson, Durham, N.C.: Duke University Press, 1968, 81- 
107, 81.
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compromised judicial independence and how British racism prevented the

advancement of African lawyers to places on the bench during most of the first four

decades of the twentieth century.  We shall see how the colonial power created a dual

system of courts, native tribunals administering customary law and theoretically

independent of, but in fact subordinate to, British common law courts.  Finally I shall

demonstrate by examining criminal procedure, matrimonial law and land law how the

courts operated, how inconsistently the British behaved and how they repeatedly failed

in convincing the people of their soi disant infallibility.

I shall show that the professed British desire for indirect rule never came to full

fruition because they did not and could not trust the traditional authorities to carry out

British policies.   Moreover, they were faced with two sets of indigenous elites, the4

chiefs and the educated intelligentsia, neither of whom gave them much comfort. 

Indeed, the interests of these two groups conflicted in many important respects as

when the British forced the latter to litigate their disputes in the traditional courts of the

former, the heads of which the coastal elites usually did not respect.  The British found

that they had to choose one group or the other as agents of their rule, but did not

exercise their choice in a consistent manner.

Seen repeatedly in this study are three groups of players, the British colonial

administration, the traditional authorities and an elite of generally well-to-do merchants,

ministers and professional men living primarily in the coastal communities of the Gold

As long ago as the mid 1930's, Lucy Mair argued that the policy pursued by the British in the Gold4

Coast was not so much indirect rule as it was laissez faire with the British lacking the will to impose direct
taxation on its colonial subjects although the chiefs could levy taxes on their subjects for specific purposes
in accord with traditional law.   Lucy P. Mair, Native Policies in Africa, New York: Negro Universities Press,
[1936] 1969, 157-158.
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Coast.  The background, selection and the responsibilities of this first group are

elucidated at some length herein.  They were almost always graduates of the four great

British universities, Oxford, Cambridge, Trinity Dublin and Edinburgh and came to the

colonial service by patronage and individual selection rather than by competitive

examination.  The second group includes the chiefs of the several indigenous states

and their councils.  These states, existing for many, many years prior to the arrival of

the British on the Gold Coast, were usually quite small with economies based on small

farms raising food tor the farmers’ families on land allocated by the chiefs.  The chiefs

were chosen, or enstooled, by the people from among a few families deemed to have

royal lineage.  As they were enstooled by popular choice, they could also be removed,

or destooled, by vote of their subjects and were those beholden to those members of

their communities, most often their councillors, with the most political influence.  Until

1944, these chiefs and their councillors made up the indigenous or “Native” tribunals

that decided disputes between and among their subjects.  With rare exceptions, they

were not conversant with English and were illiterate in that language.  The third group,

usually described herein as a coastal elite, were most often graduates of missionary or

other European style schools, spoke and wrote English and frequently had English

university educations and professional training.  Ever since the crushing by the Gold

Coast administration of the Fanti Confederation in the years immediately preceding

establishment of the Gold Coast Colony, an event I discuss in the next chapter, the

British had often expressed their distrust, if not their fear, of this coastal elite, many of

which were involved in the creation of early form of westernized African government,

residents principally of Cape Coast, Elmina and Accra, many of whom were men of
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means and who had a relatively long history of engagement with British merchants, on

which basis they asserted a claim to leadership, but who might form a nucleus of

opposition to British rule.  The traditional authorities and this coastal elite more often

than not were competitors for leadership roles and distrusted one another, the former

believing the latter to be ignorant tyrants and the latter fearful of the former as

deculturated and out of touch with the lives of the people.  The British all to often

disdained the members of the coastal elite as what we might call “wanna be”

Englishmen.  Rather than turning to this group for more than incidental support, the

British chose to rely on traditional chiefs whom they believed were supported by the

bulk of the indigenous population and who would be readier to comply with colonial

policies, yet whose authority over their subjects was all too often arbitrarily and unfairly

enforced and was inconsistent with British concepts of justice.  Thus the British found

themselves between two sets of elites: a coastal elite of educated and professional and

mercantile men who sought a larger role in the governance of the colony and a larger

set of traditional chiefs and councillors who had for centuries been the leaders of the

populace.

In the second and third decade of the twentieth century, the coastal elite was the

source of judges of the lesser, or inferior, courts, e.g. police magistrates, as well as

unofficial, that is to say, non-governmental members of the Legislative Council where

they were able to express their opinions but rarely carried the day in the face of a

majority of official members who were officers of the central colonial administration. 

From about 1913 onward, two or three of the most prominent chiefs also sat on the

Legislative Council although they never were appointed to British judicial positions.
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A substantial portion of this dissertation concerns the dual court system in

operation in the Gold Coast Colony: British courts and Native Tribunals.  The latter were

seen as the most significant criterion of chiefdom, from the operation of which he and

his councillors derived most of their income.  I discuss below the manner in which these

courts compelled attendance of parties and witnesses and how decisions were reached

and the supervision given to them by British officials.  In the British courts, customary

law was privileged by requiring that the judges apply it in resolving disputes between

local litigants.  Until 1910, a disputant could choose to have his case determined in

either British or traditional courts.  The 1910 Native Jurisdiction Amendment Ordinance,

however, severely limited, over the staunch opposition of the coastal elites, expressed

principally by Joseph E. Casely Hayford, access by Africans to British courts despite

repeated evidence that the Native Tribunals that would now often be the only forum for

resolving disputes were not being fairly or efficiently run.   To both of these policies, the

coastal educated elite expressed intense opposition, opposition that continued almost

throughout the period under study but which failed, until 1944, to alter the  British policy

of favoring the traditional chiefs in the administration of justice.  We shall see that this

dichotomy of often conflicting interests was a major reason that British rule was both

weak and inconsistent both in policies demanded by the Colonial Office as well as in

-6-



those created in Accra itself.   Indeed, it was, as Anne Phillips has pointed out,5

“impossible to find a consistent expression of the objectives of colonial rule.”6

Lonsdale and Berman argue that the Kenya they studied was “paralyzed

between the opposing demands of a ‘West Coast’ and a ‘South African’ policy – or, as

we would prefer, between the conflicting requirements of peasant and settler political

economy.”  They argue that the authority of the colonial state rested on a “compatibility

of interest between the big men of both peasant [by whom it appears they mean the

chiefs and elders of the indigenous communities] and capitalist production [by whom it

appears they mean plantation and mine owners].” However, unlike the situation in the

Gold Coast, they argue that capitalist production required appropriation of African land,

creating very different tensions than those that existed in the Gold Coast where only a

small percentage of land was subject to concessions to Europeans.  7

The British were not the only colonial power in Africa having to deal with

choosing between educated elites and traditional chiefs.  The French, too, faced this

choice.  They opted to grant citizenship to a small group of Africans in four communities

in Senegal many of whom received French educations and who were granted access to

French courts as two elements of what the French deemed to be civilization.  At the

Mair argues that the British responded to “spasmodic pressure” to pass legislation to control the5

chiefs that they then did not enforce.  Ibid.  Lawrance, Osborn and Roberts, in the Introduction to their
volume of essays, explore the question whether the weakness of colonial rule derived from a continual
restriction on funds and a shortage of personnel or whether the colonial state, having imposed law and a
stable economic and social organization was, in fact, a strong state.  Benjamin N. Lawrance,  Emily Lynn
Osborn and Richard L. Roberts, “Introduction,” in  Intermediaries, Interpreters, and Clerks, African
Employees in the Making of Colonial Africa, edited by Benjamin N. Lawrance, Emily Lynn Osborn and
Richard L. Roberts,  Madison, WI: The University of Wisconsin Press, 2006, 3-34.

Anne Phillips, The Enigma of Colonialism, London: James Currey, 1989,13.6

John Lonsdale and Bruce Berman, “Coping with the Contradictions: The Development of the7

Colonial State in Kenya, 1895-1914,” Journal of African History, Vol. 20 (1979): 482-505, 482, 500.  
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same time, they felt “duty bound to respect ‘traditional’ West African customs, thus

permitting those of their Senegalese subjects to resolve disputes in the traditional

manner according to traditional law.   8

Law and Colonialism

According to the historian/anthropologist, Martin Chanock, European law was

“the cutting edge of colonialism, an instrument of the power of the alien state and part

of the process of coercion.”    Chanock’s unconditional opinion was not unique to him. 9

The noted German  historian of imperialism, Wolfgang J. Mommsen, expressed a

similar view when he wrote: “There can be no doubt that the imposition of European law

and European legal procedures upon various peoples in the non-Western world was in

the first place a means of establishing and extending imperial control, formal or

informal.”   Benjamin Lawrance and his colleagues argue that the purpose of the legal10

system was to engage the natives in the colonial project, and that validation of colonial

Alice L. Conklin,  A Mission to Civilize: The Republican Idea of Empire in France and West Africa,8

1895-1930, Stanford, CA: Stanford University Press, 1997, 74.  Muslims, however, even those with French
educations, could opt to submit their legal disputes to Islamic courts.  Ibid., 88.

Martin Chanock, Law, Custom and Social Order in the Colonial Experience in9

Malawi and Zambia (Cambridge: Cambridge University Press, 1985), 4, quoted in Roger Gocking, 
“Colonial Rule and the ‘Legal Factor’ in Ghana and Lesotho,” Africa: Journal of the International 
African Institute, Vol. 67, No. 1 (1997), 61-85, 66. 

10 :ROIJDQJ -. 0RPPVHQ� ³,QWURGXFWLRQ�´ LQ European Expansion and Law: The Encounter

of European and Indigenous Law in 19th- and 20th-Century Africa and Asia, edited by :ROIJDQJ -
0RPPVHQ DQG -. $. GH 0RRU� 3URYLGHQFH� 5,� %LQJ 3XEOLVKHUV� ����� �.  See also -RKQ 5. 
6FKPLGKDXVHU� ³/HJDO ,PSHULDOLVP� ,WV (QGXULQJ ,PSDFW RQ &RORQLDO DQG 3RVW�&RORQLDO /HJDO 6\VWHPV�´ 
International Political Science Review, 9RO. �3� 1R. 3 �-XO\ ������ 3���33�� 3�8�� ZKR DUJXHV WKDW WKH 
FRPPRQ ODZ LPSRVHG FLYLOL]DWLRQ DQG WKDW  VWDELOLW\ DQG RUGHU ZHUH DW VWDNH�´ZKHUH HFRQRPLF SHQHWUDWLRQ 
± ZKHWKHU ODQG WHQXUH RU PRGHUQ WUDGH DQG FRPPHUFLDO GHYHORSPHQW ± ZDV DW LVVXH. . . .´� UHSODFHPHQW
RI LQGLJHQRXV OHJDO DQG MXGLFLDO HOLWHV ZDV D JRDO WR EH DFKLHYHG.
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authority required that subjects have a means to “aspire to justice,” to facilitate

commerce, to prove external legitimacy and to reduce African resistance.  Certainly, as

we shall see, the British authorities repeatedly expressed their desire to see to it that

the indigenous courts rendered fair justice without exploiting the people.

A reader of these sentiments could reasonably conclude that law was the

principal, if not the sole, vector through which the European powers imposed

themselves on subordinate peoples, even more important than military force.  That is

simply not true in the case of the Gold Coast.  Indeed, while British law and legal

principles were important elements in establishing and maintaining imperial control in

the British West African colonies in general and in the Gold Coast protectorates and

colony in particular, a more nuanced view, I submit, will show that British law was not,

as P. Fitzgerald put it, the “central mode and legitimation of the imperial project,” but

was one “tool,” in Michael Doyle’s words, to implement imperial objectives.    I attempt11

to show what those imperial objectives were and also to explore the manner in which

colonial judges used that tool.

In this study, we shall see that the British had no consistent imperial policy,

shifting initially between abandoning the Gold Coast forts to the merchant community at

P. Fitzgerald, “Custom as Imperialism,” in Law, Society and National Identity in11

Africa, edited by Jamil M. Abun-Nasr, Ulrich Spellenberg and Ulrike Wanitzek, Hamburg, 1990), 23; 
Michael W. Doyle, Empires, Ithaca, N.Y.: Cornell University Press, 1986, 354.  It cannot be doubted that 
the enforcement of English mercantile and commercial law greatly benefitted not only English merchants, 
but African ones as well, of which there were a great many on the Gold Coast.  John D. Hargreaves, 
Prelude to the Partition of West Africa, London: Macmillan; New York: St. Martin’s Press, 1963, 30. See 
also  Adewoye, supra,  14.  (“A very potent factor in consolidating and stabilizing colonial rule was the 
imported European legal process.  In the hands of British colonial administrators, law was a veritable tool, 
stronger in many ways than the Maxim gun.”)

-9-



the behest of the Treasury and retrieving them at the importuning of missionaries and

humanitarians intent on quashing the domestic slave trade, then wavering between

leaving the Gold Coast and establishing a colony.   For almost two hundred years, the12

British evidenced no interest in a permanent presence on the Gold Coast, limiting

themselves to small forts from which they conducted trade, first in slaves and later in

tropical commodities.  Such a conquest would require not only power to suppress

hostile opposition, but education, an investment in the economy and “an efficient

judicial system suited to the state of social progress.”   Even after the Colony was13

created, the British waffled on such issues as imposing direct taxation and European

land tenure, creating more autonomous indigenous courts and generally ruling

indirectly.  But, unlike their countrymen in India, the British were present on the Gold

Coast for almost two hundred years before they created formal courts for the resolution

of disputes between Europeans and Gold Coast Africans, nor did they at any time

during the first nine decades of the nineteenth century seek to change the rules

governing property.  The leading expert on the imposition of European law on India and

Indians, Bernard Cohn, has written that “One of the first problems confronting a colonial

power after establishing de facto or de jure sovereignty over a new territory is to set up

procedures for settling disputes arising within the dominated society, and to establish a

whole range of rights in relation to property and obligations of individuals and groups to

Robert O. Collins, Europeans in Africa, New York: Alfred A. Knopf, 1971, pp. 62-12

63; H. L. Gann,  and Peter Duignan, Burden of Empire (New York: Frederick A. Praeger, 1967), 
12.

Ibid., 10-11.13
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one another and to the State.”   Although, as I discuss below, the British ordained the14

establishment of both British and Indigenous Courts following creation of the Colony in

1874, they did little to alter the form of land tenure as they had done in India and

created no obligations to the colonial authorities by imposing any direct taxes until

World War Two.  15

These failures to change land tenure and impose direct taxes are a recognized

mark of British weakness in colonial administration of the Gold Coast Colony, a

weakness derived from an unwillingness to pay the cost in treasure and lives that they

believed would be necessary to enforce a firm policy in either of these areas and were

exceptional within the Empire as a whole.  As J. E. Casely Hayford, a British educated

African barrister and early Gold Coast nationalist, put it, the colonial administrators were

without direction and too concerned with promotion and mobility.   In discussing the16

Bernard S. Cohn, “From Indian Status to British Contract,” The Journal of14

Economic History, Vol. 21, No. 4 (Dec. 1961): 613-628, 613. 
Phillips, The Enigma of Colonialism, 123.15

J. E. Casely Hayford, Gold Coast Native Institutions, London: Sweet & Maxwell,16

Ltd., [1903] 1970.  Hayford was the son of a prominent and prosperous Methodist minister who was 
educated at a Wesleyan school in Cape Coast and then Fourah Bay College in Sierra Leone.  He served 
as a teacher and then principal of the Wesleyan school.  He edited and co-owned two English language 
newspapers published in Cape Coast before going to England to study at Peterhouse College, 
Cambridge, and the Inner Temple.  While practicing as a barrister in the Gold Coast, he edited the Gold
Coast Leader and co-founded, along with John Mensah Sarbah, the Mfantsipim School in Cape Coast.  
Upon Sarbah’s death he became President of the Aborigines Rights Protective Society and was a 
founder of the National Congress of  British West Africa. Hayford wrote a number of influential treatises 
on land policy noted below and served on the Gold Coast Legislative Council.  Magnus J. Sampson, Gold 
Coast Men of Affairs (Past and Present), London: Dawson’s of Pall Mall, [1937] 1969;  Magnus J. 
Sampson, ed., West African Leadership: Public Speeches Delivered by J. E. Casely Hayford, London: 
Frank Cass & Co., Ltd. [1951], 1969; Magnus J. Sampson, Makers of Modern

(continued...)
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British failure to impose modern European concepts of land tenure, Anne Phillips

argues that the British were anti-modern and anti-capitalist in West Africa and saw

themselves as the guardians of a pre-capitalist order, paternalistic and concerned with

the “dangers of a modern economy,” slowing change wherever possible to avoid the

perceived evils of wage labor and to prevent the spread of European individualism that

had been adopted by the coastal African elite.   She contends that the colonial power17

could not enforce change because of its reliance on and commitment to the traditional

authorities whose power and influence would be undermined by that change.   So, too,18

Thomas Hodgkin saw the colonial state as feudal in nature, with the Secretary of State

as sovereign and the Governor as principal vassal, lacking in internal consistency and

responding in an uncoordinated manner to various stimuli.   Indeed, the British19

establishment prided itself on its ad hoc response to events.  George Padmore quoted

Lord Cranborne, a one time Parliamentary Under Secretary of State for the Colonies,

saying “‘We have no cut and dried pattern.  We have adopted and adapted existing

systems, changing them readily as the need arose and experience taught.’”   This20

pragmatic approach was based on British perception of African character and trends

but, as Sara Berry noted, they “rarely exercised enough effective control to accomplish

(...continued)
Ghana, Accra: Anowuo Educational Publications,  1969.

Phillips, The Enigma of Colonialism, 1, 3-5, 717

Ibid., 11.18

Thomas, Hodgkin, Nationalism in Colonial Africa, New York: New York University19

Press, 1957.

George Padmore, The Gold Coast Revolution, London: Dennis Dobson Ltd., 1953, 4.20
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what they set out to do.”   Berry’s perception is right on the mark insofar as the21

evidence from the Gold Coast discloses.  Thus, until World War Two, Britain failed to

impose direct taxation despite almost a century of efforts to do so.  It failed to save the

tropical rain forests despite repeated expression by its chosen experts of the necessity

to do so to prevent dessication of the land and destruction of the cocoa crop.

Even some of the Colonial Governors themselves recognized the lack of

consistent policy.  Writing in 1908, Governor John Rodger told the Colonial Office that

he had studied Gold Coast history going back seventy years “as recorded in official

despatches and elsewhere” and that colonial administration had been characterized by

“lethargy and ineptitude.”  He went on to say that “it is difficult to trace either continuity

of policy or rigour of administration in the history of this colony.”22

Judges and Administrators

The relationship between the judges and the administrative officers in the Gold

Coast Colony is a separate but also a significant issue in this study.  In the United

Kingdom as well as in the United States, the separation of the powers and functions of

the executive and the judiciary is fundamental to the Anglo-American concept of judicial

administration.  Yet in the Gold Coast Colony that separation was, at best, partial.  As

one scholar and African judge, Austin Amissah, has noted, “[t]he judicial tradition

Sara Berry, “Hegemony on a Shoestring: Indirect Rule and Access to Agricultural21

Land,” Africa: Journal of the International African Institute, Vol. 62, No. 3, Rights Over Land: Categories 
and Controversies (1992): 327-355, 329-330.  See also John Darwin, Unfinished Empire, the Global 
Expansion of Britain, New York: Bloomsbury Press, 2012, 189, quoting Friedrich Neumann’s Mitteleuropa 
that the British Empire was
“organized without system,” and “English elasticity consists in this, that what we call  principles it regards 
as working methods . . . .”

GNA ADM 12/3/15, Confidential, 12.28.08. 22
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bequeathed by the British colonial administration to the African states was not such as

would encourage the kind of judicial independence of action of the other branches of

government as is associated with the American courts.  The position of the courts was

that of an adjunct of the executive.”   Judges were considered to be no different than23

other colonial officers serving during the pleasure of the Sovereign.  “The position of the

colonial judges, which was akin to civil servants, coupled with the fact that they served

in any one particular country for only a limited period of time, a period which could be

shortened by transfer to another place if a judge proved uncongenial, must have further

weakened any desire on their part to appear in the image of a Coke.”   Amissah argues24

that the practice of reporting on the judges to the Governor and the Colonial Office was

inconsistent with judicial independence and that the courts were but an extended arm of

the executive to be used for enforcing imperial policy and “to underpin the

administration.”   “By and large,” Amissah claims, “the judiciary did not fail to come up25

to the expectations of the government” in those few cases in which important policy

issues or the image of the government were involved.   As we shall see below, Henrika26

Kuklick’s research on the origins of Gold Coast colonial officials disclosed that they

were all treated as administrative officers, even those whose duties involved hearing

criminal cases and appeals from indigenous courts.

A. N. E.,Amissah,  The Contribution of the Courts to Government, Oxford: The23

Clarendon Press, 1981, 61.

Ibid., 62, 63,  noting that the Chief Justice of Northern Nigeria was sent to24

Buganda after a dispute with the Governor, Lord Lugard, and that his successor was “more 
compliant.”

Ibid., 63, 64.25

Ibid., 68.26
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Simenssen argues that the Colonial Government saw judicial independence as

an “anomaly” unsuitable for a “basically authoritarian” system of government. He notes

that the Government made regular efforts to reduce the jurisdiction of the British Courts,

e.g. the Chiefs Ordinance of 1904 that put the power to destool in the hands of the

Administration, and the Native Jurisdiction Amendment Ordinance of 1910 and the

Native Administration Ordinance of 1927.  He contends that the real motive and

rationale behind the continual professed effort to reduce the expense of litigation was

hostility to local attorneys and the educated African elite and the desire to protect the

colonial state from the perceived nationalist threat of these groups and to protect 

European companies from the competition from African merchants.   Such evidence as27

exists in the archives does not fully support Simenssen’s somewhat cynical view. 

Rather the archival material demonstrates that in legislating as to native jurisdiction, the

British were aware of the problem of the expense of litigation and sought to limit the

imposition of what the British felt were excessive fines and fees.  While this evidenced a

sincere desire to reduce the expense of litigation, British efforts to carry out that policy

were weak and ineffectual because the burden of enforcing the rules set out in the

ordinances fell on overburdened District Commissioners who lacked the time to review

native tribunal judgments unless one or another of the parties appealed and who were,

in the first instance, administrative officials, not independent judges.28

Jarle  Simensen, Commoners, Chiefs and Colonial Government: British Policy27

and Local Politics in Akim Abuakwa, Ghana, Under Colonial Rule, University of Trondheim, 
Norway, 1975, 79, 80. 

While it is true that the British generally disdained the members of the Gold Coast Bar, they had28

been prohibited from appearing in the Native Tribunals from at least 1883.
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Historiography

Until as late as 1999, few historians gave attention to colonial legal history.  As

Anthony G. Hopkins noted, “[c]olonial legal history is one topic that has been signalled

but scarcely explored.”   I shall try to fill that lacuna in the process addressing several29

historiographies that touch on, but do not primarily focus on, colonial law in the Gold

Coast.   First among these is the historiography of common and customary law.  Next30

is that of colonial administration such as the studies of Anthony Kirk Greene and

Henrika Kuklick.  The third approach, taken most recently and influentially by Frederick

Cooper, connects colonial law to the related issues of economic development and

nationalism.

Law and Custom

Before engaging in an analysis of the historiography, I look at concepts of law

and custom.  Law is not a static concept.  This is particularly true of the common law, a

system of normative rules that developed in Great Britain, but more so in England, over

Anthony G. Hopkins, “Back to the Future: From National History to Imperial History,” Past and29

Present, Vol. 164 (1999): 198-243, 222.

TKH &RORQLDO 2IILFH DQG WKH *ROG &RDVW *RYHUQPHQW ZHQW VR IDU DV WR LQYROYH WKHPVHOYHV30

iQ FUHDWLQJ D KLVWRU\ WR WKHLU DGYDQWDJH.  :LOOLDP :DOWRQ &ODULGJH� DQ RIILFHU LQ WKH :HVW $IULFDQ 0HGLFDO 
6HUYLFH ZURWH D KLVWRU\ RI WKH %ULWLVK LQYROYHPHQW RQ WKH *ROG &RDVW DQG VXEPLWWHG LW WR WKH &RORQLDO 
2IILFH VHHNLQJ SHUPLVVLRQ WR SXEOLVK LW.  7KH &RORQLDO 2IILFH DGYLVHG WKH *RYHUQRU WR UHYLHZ WKH 
PDQXVFULSW DQG LI KH DSSURYHG� WKH 6HFUHWDU\ RI 6WDWH KDG QR REMHFWLRQ WR SXEOLFDWLRQ.  %1$ &2 �6����� 
&RQILGHQWLDO �.�.�3.   *RYHUQRU +XJK &OLIIRUG DSSURYHG RI WKH PDQXVFULSW DQG UHSRUWHG WR WKH &RORQLDO 
2IILFH WKDW KH KDG DUUDQJHG IRU SXEOLFDWLRQ LI WKH *RYHUQPHQW ZRXOG FRQWULEXWH ���� WRZDUG WKH FRVWV DQG 
DJUHH WR SXUFKDVH RQH KXQGUHG WZHQW\ FRSLHV.  7KH *RYHUQRU ZDUPO\ HQGRUVHG WKLV SURSRVDO.  %1$ &2 
�6���3� 1R. ��6� 3.�6.��. $IWHU IXUWKHU QHJRWLDWLRQV WR UHGXFH WKH *RYHUQPHQW¶V FRQWULEXWLRQ WR ����� 
SXEOLFDWLRQ ZDV DSSURYHG.   %1$ &2 �6���3� &RQILGHQWLDO� 6.�.��.  7KH ERRN ZDV SXEOLVKHG DQG EHFDPH 
SDUW RI WKH *ROG &RDVW KLVWRULRJUDSK\.
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the past one thousand years by means of judicial decisions and parliamentary

statutes.31

Law represents standards of communal behavior and guides that behavior not

merely by negative means, that is by civil and criminal penalties, but by offering positive

criteria against which members of the community can be judged.   Nevertheless, many

definitions of law include the coercive effect of state power, for unless violation leads to

negative consequences for the violator, it is not law.32

Common law derived in England from customary law.  Thus they are not so

much different in kind as in a stage of evolution.  Sally Falk Moore argues that law and

custom are more alike than different and that custom, like law, can and does evolve

See, e.g., Sir Frederick Pollack and Frederic William, Maitland, The History of31

English Law, 2 vols. Cambridge: Cambridge University Press, 1968.  Law, or more accurately, the legal 
order,  provides a series of normative standards that, in the words of one of Africa’s foremost legal 
thinkers, T. O. Elias, serve as more than a defense of society against violence but also to benefit people 
by engaging in “social control by the ordering of human relations through the action of a politically 
organized society.”  T. O. Elias, The Nature of African Customary Law, Manchester: Manchester 
University Press, 1956, 47, citing and quoting Roscoe Pound, “The Shape and Purpose of Sociological 
Jurisprudence,” Harvard Law Review, Vol 24, No. 8 (June, 1911): 591-619; vol. 25, No.2 (December, 
1911):140-168; Vol.25, No. 6 (April, 1912): 489-516.

E.g., Hilda Kuper and Leo Kuper, eds., Africa Law: Adaptation and Development,

32Berkeley, CA: University of California Press, 1965, 14; William Malcolm Lord Hailey, An African Survey,  A 
Study of Problems Arising in Africa South of the Sahara, Rev. 1956, Oxford: Oxford University Press, 
1957, 264; Elias, The Nature of African Customary Law, 55; Ann Seidman and Robert Seidman, “The 
Political Economy of Customary Law in Former British Territories of Africa,” Journal of African Law, Vol. 
28, Nos. 1 and 2
(1984): 44-55, 48.  Lord Hailey has pointed out, however that the process cannot be purely authoritarian.  
Sanctions are most effective not when they derive from imposed obedience but from respect from those 
to whom they are applied.  Lord Hailey, An African Survey,  A Study of Problems Arising in Africa South of 
the Sahara, 264.
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and change.  Custom is based on the day to day practice of the community, that is33

what people do as opposed to the normative position of law, that is, what people should

do.  Not every custom rises to the dignity of law, but such custom is a material source of

law out of which a norm is manufactured.   It has been said that customary law as34

applied by lawyers is a “distortion of something and that something is custom before it

becomes entangled and appropriated in the colonial situation”; it is separate from the

social relations that are integral to true custom.35

Common law courts decide cases on the basis of established rules, rules that

bind the courts as well as the parties.  These rules, embodied in the concept of stare

decisis, are enunciated by higher courts, generally courts of appeals, and disseminated

to lower courts, and are fashioned from often conflicting rules.  To disseminate these

rules implies written decisions or judgments so that reference can be made by future

courts dealing with similar matters.   By contrast, customary courts determine matters36

on the basis of habitual conduct taught by family and community to be proper human

behavior, the source of which is often considered to be divine and which is enforced not

Sally Falk Moore, Law As Process, an Anthropological Approach, London/33

Boston: Routledge & K. Paul, 1978.
Antony Allott,  “The People as Law-makers: Customary Practice and Public34

Opinion as Sources of Law in Africa and England,” Journal of African Law, Vol. 21, No. 1 (Spring, 1977): 
1-23, 5.

35 3HWHU )LW]SDWULFN� ³&XVWRP $V ,PSHULDOLVP�´ LQ -DPLO 0. $EXQ�1DVU� 8OULFK 6SHOOHQEHUJ
and Ulrike  Wanitzek, eds., Law, Society and National Identity in Africa, 17.

T. O. Elias,  “Form and Content of Colonial Law,” The International and36

Comparative Law Quarterly, Vol. 4, No. 4 (October 1955): 645-651; Julius Lewin,
“Native Courts and British Justice in Africa,” Africa: Journal of the International African Institute, Vol. 14, 
No. 8 (October, 1944): 448-453, 449; J. N. Matson, “The Supreme Court and the Customary Judicial 
Process in the Gold Coast,” The International and Comparative Law Quarterly, Vol. 2, No. 1 (January, 
1953): 47-59, 47. 
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by corporal punishment or imprisonment but by communal criticism and even

ostracism.   In the Gold Coast, reliance on precedent was not a part of Akan customary37

law – each case was decided as if it were the first of its kind, because no record of the

judgments of customary courts was made.   The primary purpose of the customary38

courts in the Akan area of the Gold Coast was not to enforce a “right” or an “obligation,”

as such, but to prevent discordance in the community, to keep or restore peace and

harmony and to assuage injured feelings by a decision that all parties would accept.  39

Nevertheless, writing in the late 60's, Max Gluckman, a social anthropologist of the so-

called Manchester School that focused on conflict, postulated a balanced society while

some of his colleagues emphasized what Lyn Schumaker describes as a pursuit of the

Doyle, Empires, 165; Max Gluckman, Politics Law and Ritual in Tribal Society.37

(Oxford: Basil Blackwell, 1965), 201.

T. O. Elias, “Colonial Courts and the Doctrine of Judicial Precedent,” Modern38

Law Review, Vol. 18, No. 4 (July, 1955): 356-370, 358-359.  Elias points out, however, that when a case 
that began in a customary court entered the English court system, as when a case might be transferred 
to a Magistrate’s Court or when the Gold Coast Supreme Court acted in an appellate capacity, precedent 
did govern.  Ibid.

James W. Fernandez, “Fang Representations Under Acculturation,” in Africa and39

the West:  Intellectual Responses to European Culture, edited by Phillip Curtin, Madison, WI: University of 
Wisconsin Press, 1972, 13; Matson, “The Supreme Court and the Customary Judicial Process in the Gold 
Coast,” 47, 52.  In this respect, a customary court is similar to a Rabbinical tribunal or Beth Din Torah, the 
function of which was to judge in accordance with equitable principles.  Julius Silversmith, “The 
Administration of Laws and Justice in the Early Jewish and Christian Eras,” The Biblical World, Vol. 13, 
No. 8 (March, 1899):170-175, 170.  The analogy is a good one in that both the customary court and the 
Rabbinical tribunal acted more like arbitrators than judges.  Their decisions were not res judicata to further 
litigation.  That is, the parties, or a dissatisfied party might bring the same matter to a different tribunal for 
further litigation.  Matson, 53.
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nature of conflict and change.   In his model of a balanced society, Gluckman argued40

that reasonableness and responsibility was as much a part of customary law as of

common law.   Gluckman’s argument defines the dispute among legal historians as to41

the relationship, if any, between custom and law.  Gluckman contends that custom as

applied by the Barotse among whom he lived and worked, and by extension by all

indigenous peoples, was as much “law” as were the rules applied by European courts

and those of the colonial powers in Africa.  Indeed, as we shall see, the common law

courts of the Gold Coast were obliged to apply customary law in cases between

indigenous peoples and sometimes in those where Europeans were parties.  While the

purpose of this dissertation is not to resolve the dispute between those who claim

custom is law and those who contend that it is not, description and discussion of the

manner in which justice was administered in the Gold Coast necessarily touches on that

dispute, and we shall see how some of the common law judges viewed custom.

It has been argued that the customary law of the Gold Coast peoples was not

adapted to modern commerce as it came to be developed in the latter part of the

nineteenth century.   Nevertheless the common law courts of the Gold Coast42

recognized that there are “many roads that lead to justice,” and permitted, indeed were

required by the Gold Coast Supreme Court Ordinance to permit, customary law to

Lyn Schumaker, Africanizing Anthropology, Fieldwork, Networks and the Making of Cultural40

Knowledge in Central Africa, Durham, N.C.: Duke University Press, 2001, 115, 116.  While concentrating
on the indigenous society he was studying, Gluckman was interested in the role of the British administrator
and their interaction with the governed people.  Ibid., 51.

Max Gluckman, ed., Ideas and Procedures in African Customary Law, Oxford:41

Oxford University Press, 1969, 21.

Mann and Roberts, “Introduction,” 11.42
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flourish and treated it with respect in most instances, provided that, in the opinion of the

common law courts, they conformed to “modern standards of civilized values.   Jörg43

Fisch argues that the British generally had to allow indigenous courts to exist and

indigenous law to continue to be enforced in order to stabilize European rule because

imposing English law at the behest of a small group of Europeans would have risked

resistance and unrest.  As a result, the British created and maintained legal inequality

between Europeans [who had access to British courts] and natives [who, as in the Gold

Coast, generally did not, but who wanted to have such access] by giving Europeans

control of native courts and law theoretically “in order to do justice.”   Similarly, Samuel44

Assante asserts that enforcement of customary rules was merely “a sort of imperial

dispensation within the larger framework of English law, that often official contempt for

‘native’ law was hardly veiled” and that rules for dealing with custom, such as the

repugnancy doctrine, were based on a “tacit premise . . . that English law enshrined a

higher set of values than Ghanaian customary law,” an expression of the cultural

imperialism referred to earlier in this chapter.   But driven by the pressures of 45

commerce, colonial administrators began to modify customary law in an unsystematic,

indeed ad hoc, fashion.  The evidence I have found in the Gold Coast archives and in

T.O. Elias, British Colonial Law, A Comparative Study of the Interaction Between43

English and Local Laws in British Dependencies, London: Stevens & Sons, Ltd, 1962, 17. 

Jörg Fisch, “Law As A Means and As An End, Some Remarks on the Foundation44

of European and Non-European Law in the Process of European Expansion,” in Mommsen and 
deMoor, European Expansion and Law, 29, 30-31.

  Samuel S. K. Asante, Property Law and Social Goals in Ghana, 1894-1966,45

Accra: Ghana University Press, 1975, xxi.
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judicial decisions of the British courts fully supports Fisch’s and Assante’s view that

customary law was tolerated rather than supported and was controlled by English rules,

such as the repugnancy doctrine, more about which below, and appeals to English

judges who may not have fully understood the customary rules they were obliged to

enforce.

Bertram argues that attorneys were prohibited in Native Tribunals not so much

as Simenssen would later have it because of hostility to attorneys in general and the

local elite in particular, but because forensic advocacy was not a customary practice

and attorneys were not readily available outside the large towns on the coast. 

Moreover, Bertram contends, untrained or ill-trained “bush lawyers” fomented litigation

and tended to obscure rather than elucidate the truth.   Firmin-Sellers attributes to46

Danquah the view that since attorneys cared little if anything for customary law,

permitting them to appear in Native Tribunals would cause those Tribunals to lose their

identity as administrators of the customary law.  She argues that the British feared the

native elites would unduly influence the uneducated chiefs who, they thought, were best

suited by experience to lead the people.  In their typical racist fashion, they considered

the elites to be “detribalized troublemakers” divorced from their indigenous roots.   The47

evidence found in judicial decisions of the British courts of the Gold Coast does not

support either Danquah’s or Firmin-Sellers’ conclusions, particularly when one

Sir Anton Bertram, The Colonial Service, Cambridge: Cambridge University Press, 1930, 147.  46

Kathryn Firmin-Sellers, The Transformation of Property Rights in the Gold Coast, Cambridge:47

Cambridge University Press, 1996, 25, 82.  By contrast, the French colonial authorities strongly desired to
“associate” educated Africans in decision making and accepted African representation in the French
Parliament, e.g. the Senegalese Blaise Diagne.  Conklin, 7, 246.
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considers that were all parties in customary courts to be represented, no party would

have a particular advantage in influencing the decision makers. 

In Max Gluckman’s chapter in Kuper and Kuper and in his contribution to Ideas

and Procedures in African Customary Law, based on his study of the Barotse of south-

central Africa, he argues that the concept of reasonableness and responsibility in trade, 

contract and tort law is as important in African customary law as it is in much of British

law. Gluckman implicitly exalts British common law comparing it favorably to traditional

law which he praises for its similarity to common law.  This dissertation seeks to apply

Gluckman’s thesis by arguing that the colonial common law judges made law that was

attractive to indigenous Gold Coasters because many of the core concepts embodied in

the judges’ decisions were already familiar to them.

Lauren Benton most recently contends that all colonial powers used similar

techniques to sustain and structure multiple legal systems to stabilize the colonial order. 

Of course, she says, the colonial state dominated that order by requiring that appeals

from indigenous courts be made to their colonial courts and by regulating the conditions

under which such appeals could be taken.  This process homogenized traditional law

while making it less reflective of local differences and the social context while creating a

colonial common law much as English judges had created a law common to all of

England from disparate local sources.   She goes on to argue over the years, the48

Lauren Benton, Law and Colonial Cultures: Legal Regimes in World History,48

1400-1900 Cambridge, UK and New York: Cambridge University Press, 2002.  This process of 
homogenization of customary law in the Gold Coast is seen in the frequent application by colonial 
courts of the Fanti system of matrilineal succession to cases involving the Ga whose customs dictated 
patrilineal succession.
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common law courts “subsumed in one way or another all jurisdiction including

‘traditional’ forums given special status by the state, essentially saying that all courts

were British courts.  This was particularly true in the Gold Coast, I show, where British

courts held that Native Tribunals existed as courts only because of legislation.  Benton

also argues that British law, like British courts, was dominant; such dominance “was

what made legal pluralism possible. . . . Indigenous law was recognized precisely when

it could no longer offer a true alternative to the power of the colonial state.”   My study49

demonstrates that the British judges and administrators identified the rule of law with

rule by law and that they constructed purposeful differences between colonized and

colonizers as well as colonial cohesion.  They changed local law into an imperial

common law.  I examine here how the government and its agents, the judges, created

and implemented that law.  The judges, who, in the common law tradition declared what

the law was, carried out the government’s program of developing resources while

maintaining the differences between rulers and ruled and reinforcing the power of the

former.

It should be noted, as Sara Berry has done, that some pre-1993 works criticize

the “structural and jural paradigms” set out in the works of Gluckman and Marxists such

as Rothermund.  These critics ( e.g. Berry) see African society as more fluid, dynamic

and ambiguous than those they criticize.   Berry argues that custom continued to50

Lauren Benton, “Colonial Law and Cultural Difference: Jurisdictional Politics and49

the Formation of the Colonial State,” Comparative Studies in Society and History, Vol. 41, No. 3 (July 
1999): 563-588, 563, 578.

Sara Berry, No Condition is Permanent, The Social Dynamics of Agrarian50

Change in Sub-Saharan Africa, Madison, WI: University of Wisconsin Press, 1993, 4.
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change even after ostensibly being fixed in judicial decisions.  One may also argue that

British judges changed custom, as they often altered common law rules, to fit in with

colonial developmental policies.  The evidence found in the decisions of the Gold Coast

Supreme Court  establishes that British judges often created customs based on

conflicting expert evidence adduced to them, but it also establishes that customary law

was less fluid than Berry would have it, albeit not entirely rigid, in what Berry calls “an

era of intensified contestation over custom, power and property.”  51

Administrative History

Henrika Kuklick, who studied Gold Coast administrators, argues that so-called

indirect rule became individualized personal rule by junior officials who were given

responsibility to oversee the conduct of traditional authorities, particularly how these

latter functioned in their judicial capacity, but who were not supervised closely enough

by the colonial government to prevent them from exercising more power than they

otherwise might or should have done.   She points out that senior colonial office52

recruiters eschewed the idea of competitive examinations in favor of personal

interviews looking for applicants with social polish, a characteristic valued over practical

knowledge, men with “a keen sense of justice,” primarily from the upper classes who

did not have to seek an economic return from their education.   However, she argues53

51 Ibid., 8.
See also Björn M. Edsman, Lawyers in Gold Coast Politics, 1900-1955: From52

Mensah Sarbah to J. B. Danquah, Uppsala, Uppsala University,1979, 214, who says that by the 
1930's rule had become more and more direct as traditional authorities proved themselves to be 
judicially and financially irresponsible.

Henrika Kuklick, The Imperial Bureaucrat: The Colonial Administrative Service in the Gold Coast,53

1920-1939, Stanford, CA: Hoover Institution Press, 1979, 20. 
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that the colonized of the Gold Coast pressured their chiefs to oppose unpopular colonial

policies and thus compelled to British to compromise in the face of such pressure to

prevent the chiefs, their principal agents, from being seen a British tools and thus losing

the respect and obedience of their people.   Kuklick argues that the public school54

background of those chosen to fill the post of District Commissioner that stressed and

unswerving loyalty and faithfulness to tradition led to the Commissioners offering an

indiscriminate protection of chiefly authority and customary practices.   Kuklick ignores55

the creation of the Colonial Legal Service in 1933 and only deals in passing with the

magisterial role of the District Commissioners.  Thus a gap exists in the picture of the

British colonial administration.   She, Anthony Kirk-Greene (who was a colonial official)

and others have gathered very useful data on the class origins, education and

professional background and service of colonial governors suggesting the homogeneity

of class and education.   Benjamin N. Lawrance, Emily Lynn Osborne, Richard L.56

Roberts and the contributors to their volume of essays,  as well as Jonathan Derrick,57 58

have looked at the role and influence of native interpreters and clerks as intermediaries

between the British and the indigenous peoples, but there exists no studies, such as

Kuklick and Kirk-Greene have done with respect to administrative officers, as to colonial

Ibid., 1,3.  Kuklick does not examine superior court judges but did look at District Commissioners,54

who exercised wide magisterial jurisdiction, as administrative officers. 
Ibid., 23. 55

Kirk-Greene, Anthony H. M., Britain’s Imperial Administrators, 1858-1966, New York: St. Martin’s56

Press, Inc., 2000.,
Benjamin N. Lawrance,  Emily Lynn Osborn and Richard L. Roberts, eds., Intermediaries,57

Interpreters, and Clerks, African Employees in the Making of Colonial Africa, Madison, WI: The University
of Wisconsin Press, 2006.

Jonathan Derrick,  “The ‘Native Clerk’ In Colonial West Africa,” African Affairs, Vol. 82, No. 32658

(January 1983):61-74.
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judges and such a study is sorely needed because the judges, a narrow subset of

colonial administrators, exercised so much authority over disputes in what was deemed

to be a litigious society where judicial proceedings occupied much time and financial

resources, because they often represented the principal connection between the local

populace and the British administration and because they held ultimate jurisdiction over

decisions of the traditional rulers.   

These studies and this dissertation fit into the context of “political structures

values and understandings of the colonial,” but I would move the conversation forward

by showing how the judges fit into those experiences, values structures and

understanding and how they contributed to the purposeful construction of differences

and colonial cohesion, i.e. by changing local law into an imperial common law, by

exerting a monopoly on criminal procedure and the trial of serious crimes and by

asserting their power to have the final say on appeals from traditional courts in land

cases.  Since the judiciary played such a significant role in the colonial bureaucracy and

the manner of colonial rule, historians of British colonialism should be interested in

filling this lacuna in their study of imperialism, a lacuna derived in part, I submit, from

the British aversion to lawyers in general and to colonial lawyers and judges in

particular. 

Nationalism and Economic Development

The shifting nature of the “politics of difference,” as Frederick Cooper calls it, is

illustrated by the relationship between the elite common lawyers of the coastal

communities and incipient Gold Coast nationalism.  Björn Edsman’s thesis is that Gold

Coast nationalism is not linearly descended from the alliance between western
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educated mainly urban coastal elite and traditional chiefs in opposition to colonial land

policy.  Rather, he contends, the traditional chiefs were adapting to colonialism while

the elites were seeking to participate in a society being created by the British through

membership in the legislature and the judiciary.  Edsman argues that the educated

urban elites tried to manipulate tradition and its symbolic representatives, the Chiefs, in

their own interests while proclaiming that they were defending traditional law and

custom as chiefs gained political power.  He goes on to say that Hayford and his

colleagues “claimed social affinity with the British and the society they represented” and

that John Mensah Sarbah and his colleagues worked to adapt the ideas of the British

judiciary to local conditions.  According to Edsman, they believed that English law was

an engine for social change and that it was necessary to make traditional courts part of

and subordinate to the Supreme Court and to codify customary law along English

lines.   Over the course of the period covered by this study, both coastal lawyers and59

other members of the coastal elite as well as traditional chiefs found places in the

legislature, although they did not become a majority until after the close of the period

under study.  Moreover, slowly, indeed, very slowly, Africans moved into judicial

positions, at first as Police Magistrates, and, finally, in the 1930's onto the Supreme

Edsman, 147, 247, 249.  Sarbah was the son of a merchant born at Cape Coast in 1864.  He was59

educated at Cape Coast Wesleyan School and Taunton School in England.  He prepared for the Bar at
Lincoln’s Inn and was called in 1887, the first Gold Coast African to qualify as a barrister.  Sarbah was one
of the founders of the Aborigines’ Rights Protective Society and wrote the brief presented by that group to
Joseph Chamberlain in connection with the 1897 Lands Bill.  He founded and offered scholarships to the
Mfantsipim school, an institution that became one of the principal locales for the education of the sons of
the coastal mercantile and professional elites.  Sarbah, the author of three extremely influential legal
studies, sat as an Unofficial Member in the Gold Coast Legislative Council from 1901 until his death in
1910.  Azu Crabbe, John Mensah Sarbah, 1864-1910 (His Life and Works), Accra: Ghana Universities
Press, 1971.  Magnus J. Sampson, Gold Coast Men of Affairs (Past and Present), London: Dawson’s of
Pall Mall, [1937] 1969, 212.

-28-



Court.  It can be said then that they adapted to colonialism.60

Some historians, among whom are Martin Chanock, Gordon Woodman, Jap de

Moor and Dietmar Rothermund, point to the interplay of law and colonial exploitation. 

Chanock argues that both indigenous people and Europeans used the law to compete

for resources.   He accepts the British rationale that their reluctance to impose61

individual ownership tenure was related to the colonial government’s concern that

development should be orderly.  Rothermund more recently argues, however, that

Europeans purposefully tried to turn land in Africa, and particularly in the Gold Coast,

into a commodity, a condition that previously existed only in Europe and, by insisting on

specific boundaries of estates, to effect a shift of cultivation and pastoralism into

commercial agriculture.  Woodman, however, in the De Moor and Rothermund

collection of essays, agrees with Chanock that access to land and resources is the

central theme in colonial history, but argues, contra to Chanock and Rothermund, that

the British failed impose English land law in both the Gold Coast and Nigeria.  Rather,

the British creatively utilized colonial law, an amalgam of common and customary law,

to develop a legal system that enabled them to maintain peace and order, one of their

principal political objectives being peacefully to exploit indigenous resources. 

In Facing Two Ways: Ghana’s Coastal Communities under Colonial Rule, Roger Gocking deals60

most directly with the relationship between colonial law and nationalism, but limits his study to the coastal
elite.  He argues that long established Fanti communities were reshaped by colonial contact and rule. 
Two processes, that Gocking calls “Creolization” and “Akanization,” antithetic yet sympathetic, produced a
middle class elite receptive to British culture until the late nineteenth century when increasingly blatant
British racism and aggressive imperialism turned the elite again toward African culture.  The resulting
political and legal competition sowed the seeds, Gocking argues, for Gold Coast nationalism.

Throughout the period under study here, those resources constituted the two principal exports61

from the Gold Coast: gold and cocoa.  The former was almost entirely in the hands of British firms with
sufficient capital to import the expensive machinery utilized in the extraction and smelting of gold.  The
latter was almost entirely in the hands of small indigenous farmers who raised their crops using family or,
infrequently, hired labor.
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Rothermund’s thesis is similar to the view of the Critical Legal Theorists that the British

used law for political purposes, to enable European exploitation of African resources.   

Kirstin Mann’s and Richard Roberts argue that law both facilitated and restrained

colonialism as well as provided a window through which to view colonialism.   Similarly

to Rothermund, they see the British as purposefully utilizing both common and

traditional law to enable them to exploit Gold Coast resources, but, as Woodman

argues, because the British felt compelled to respect judicial decisions, they were

unable to carry out their initial intentions.  Moreover, I contend that the judges’ shift from

directly imposing common law land tenure to creation of a hybrid colonial law where

British judges determined what traditional tenure was amounted to strategy and

technique.  Similarly, Beverly Grier urges that the interests of British capital required

that the bulk of the population remain in traditional communal economic and political

relationships because cocoa was cheaper if produced on non-alienable family or stool

land.   Contrast these views with that of A. L. Loveridge, who served for years in the62

Gold Coast administration, who argues that traditional tenure impeded economic

development by obscuring the nature and extent of the rights of individuals participating

in communal title.   As I shall show hereafter, this view ignores the well developed63

decisional law defining the rights of such participants as undivided interests in the

property entitled to be consulted and to agree with respect to alienation of property.

Beverly Grier, “Contradiction, Crisis and Class Conflict: The State and Capitalist62

Development in Ghana Prior to 1948,” in Studies In Power and Class in Africa, edited by Irving 
Leonard Markovitz, New York: Oxford University Press, 1987, 28. 

A. L. Loveridge, “The Future of Native Courts,” Journal of African Administration,63

Vol. 1, No. 1 (January 1949): 7-18, 7.
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Chanock argues that both the native peoples and the British used law to

compete for resources and that British reluctance to impose individual land tenure was

evidence of their desire to encourage development of peasant agriculture.   In this he is64

consistent with Grier’s view.  While the archival evidence found in London and Accra

supports the British desire to create and maintain a peasant agriculture, the motive for

such desire is less obvious.  Clearly it was easier for British firms that purchased Gold

Coast cocoa to deal with an atomized market, but there is no evidence to prove that

British opposition to plantation agriculture was motivated by a desire to support British

chocolate manufacturers.  It could as easily be, as Harrington argues, that the role of

the British was to assist the natives by “‘grafting’” on to indigenous institutions,

particularly judicial institutions, such British ones as would push the natives toward

modernization and make them part of “civilized nations.”65

Frederick Cooper, one of the leading experts on West African history builds on

and criticizes both Berry’s reliance on customary law and nationalist historiographies. 

As Cooper has pointed out, some of these “reveal the hypocrisy of Europe’s claims to

provide models of democratic politics [and] efficient economic systems . . .,’

demonstrating both the “stultifying effect” of colonialism as well as the dead hand of

tradition that colonialism inconsistently and contradictorily supported.   Cooper has also66

Chanock, “Paradigms, Policies and Property: A Review of the Customary Law of64

Land Tenure.” 
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Berkeley and Los Angeles: University of California Press, 2005, 3.  
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taken another look at British African colonial history as written by post-independence

African historians.  He argues that  many such historians privilege early resistance and

emphasis on sovereignty but, he says, sovereignty was not the only, and perhaps not

even the main issue for many African societies.  Also involved was a “history of small-

scale producers and merchants for whom the overseas connection offered

opportunities they did not want to give up as well as oppressions they wanted to

contest.”  Cooper points out that recent studies see the anti-colonial struggle also in

terms of protecting the power of certain elites to exploit the people and the privileges of

the ruling class.   Cooper seeks to rethink the nationalist metanarrative, pointing out67

that some of the greatest economic successes, of which cocoa production on the Gold

Coast stands out, did not depend on colonial initiatives but were inspired by Africans

themselves and do not fit within the bounds of subaltern narratives.68

Cooper concludes that understanding colonialism requires a social analysis of

power relationships, that these relationships were not entirely one way and that western

ideas of reason and progress could be and were utilized by colonized people for their

own purposes.  Examples of this approach may be seen in some of the settler colonies

of southern Africa, colonial governments reduced their commitment to involvement in

British justice in favor of the traditional authorities who would be able to exercise some

E.g. Mamadou Diouf’s study of the Senegalese nineteenth century Wolof king, Lat Dior Diop.67

Mamadou Diouf, Le Kajoor Au XIX Siècle: Pouvoir Ceddo et Conquête Coloniale, Paris: Karthala, 1990.

 Frederick Cooper, “Conflict and Connection: Rethinking Colonial African68

History,’ The American Historical Review, Vol 98, No. 5 (Dec. 1994): 1516-1545, 1521,�1523, 1530.
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control over detribalized industrial workers.    Finally, Cooper concludes that the69

weakness of some post-colonial states grew out of the territoriality displayed by those

traditional elites privileged by the colonial administration.  This was not true in the Gold

Coast, where the chiefs, being subject to replacement by their subjects, were weaker

than they may have been elsewhere but where they could, as long as they were

supported by their subjects, withstand pressure from the colonial administration as, for

example, their ability to weaken forestry legislation to allow them to continue to exercise

some measure of control over lands subject to their control.   The problematic

relationship between Britain and the traditional authorities is also exemplified by its

confused and anemic land policy.  The Colonial authorities were convinced that control

of the use of land not under cultivation should lie with the administration, but they were

not able to carry out such a policy because of strong opposition by a unity of coastal

and traditional elites.  They also believed that control of concessions by the chiefs

should be subject to administrative, not judicial, oversight and approval, but they were

unable, despite strong support from a commissioner and a departmental committee, to

achieve such a result.  Britain’s attitude toward development of Gold Coast resources is

not necessarily manifest through judicial administration.  However, one may note the

repeated failure of the British executive to enact legislation to regulate land tenure or

land use or to create forest reserves over the objections of indigenous authorities that

such legislation trespassed on their rights to own and use their land as they saw fit.

Lastly, the colonial administration was able to enact legislation toward the end of

Frederick Cooper, Decolonization and African Society: The Labor Question in French and British69

Africa, Cambridge: Cambridge University Press, 1996, 38-39.
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the period under consideration in this dissertation that would limit severely, if not

eliminate entirely, the authority of the chiefs to operate indigenous tribunals, albeit such

courts were supposedly strengthened and made less oppressive to encourage the

people to make more use of them.  Nevertheless, a special commissioner sent to study

operations of the indigenous tribunals found that such legislation did not eliminate

imposition of excessive costs and fees although the reforms enacted in 1944 did reduce

or eliminate entirely the control of the traditional authorities over those courts and

introduced into them educated members of the urban elite.  Indeed, subsequent

commissions recommended further reforms to reduce further the influence of the

hereditary authorities in the hopes of eliminating what was determined to be continuing

corruption.

The British, in their efforts to rule indirectly by supporting traditional authorities,

Mahmood Mamdani argues, transformed a decentralized tribal government that was

subject to control by councils and potential destoolment into a decentralized

despotism.   The chiefs’ courts were seen by them as an arm of their chiefly power and70

permitted them to coerce litigants into paying the fines and fees that, given British

failure to support the chiefs financially, amounted to their main source of revenue.  As

we shall see, British oversight, as weak as it often was, may have alleviated but never

eliminated this coercion.  Having elected to support the traditional elite as opposed to

the relatively new elite of the educated classes and having limited the jurisdiction of the

British courts leaving oversight of the native authorities to what Mamdani calls “the

Mahmood Mamdani, Citizen and Subject: Contemporary Africa and the Legacy of Late70

Colonialism, Princeton: Princeton University Press, 1996, 48. 
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administrative guidance” of overworked District Commissioners, the British can readily

be said to have enabled this form of corruption that continued onto the eve of

independence and afterward.71

Sources and Methodology  

As noted above, most of my sources are in archival documents consisting of

communications between the colonial administration and the Colonial Office in London

as well as internal communications between various members of the colonial

administration in London and Accra.  I found no inconsistencies in the vast majority of

the documents consulted and thus feel comfortable in relying on their veracity.  In these

communications, I looked for the motivations underlying them, particularly when they

revealed some dispute or disagreement between the colonial administration and the

Colonial Office.  Often the answers to these questions were revealed in the documents

themselves or in a subsequent interchange.

By the nature of the documents seen in the archives, the voices of the

indigenous people of the Gold Coast are rarely heard.  Trevor Getz looks at this

phenomenon in his discussion of the problems of Abina Mansah, noting that historians

are at fault for “tending to see  ordinary individuals as less important and so they have

chosen not to write about them.”  However, he says, historians have begun to look at72

sources for the voices of ordinary actors, such as court cases and newspapers.  I, too,

Ibid., 124.  See also Sara Berry, “Social Institutions and Access to Resources,” Africa, Vol. 59, No.71

1 (1989): 41-55, 44, where Berry argues that traditional patterns of access to resources continued into the
era of independence via the seeking and exercise of influence and patronage. 

Trevor Getz, Abina and the Important Men, Oxford and New York: Oxford University Press, 2012,72

xv.
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look at these sources as well.  Abina’s story was found in the report of her judicial 

proceeding, Regina v. Quamina Eddo, in the court of an English Judicial Assessor.  73

Moreover, an occasional communication from an important local authority, as, for

example, Nana Ofori Atta, the Paramount Chief of Akyem Abuakwa, may be found in

reports of legislative proceedings or letters to colonial officials or in reports of his

indigenous tribunal, but except as relayed or interpreted by District Commissioners or

as detailed in a judicial report, or newspaper article, we do not generally hear what the

“people” say.  In sum, then, this is a history  of a bureaucracy, governmental officials at

different levels charged with ruling a subjugated people.  It looks at a particular and

somewhat narrow aspect of colonialism, the administration of justice, from the point of

view of the colonial masters rather than from that of the governed.  As such, it is a

history written by the victors and many of the points made herein are those of the

colonial authorities and rarely consider the views of the colonized, although I do look at

the effects on the colonial subjects of the decisions and policies of the British overlords. 

Acknowledging that I write from the perspective of the British authorities, my narrative

is, as Michel-Rolph Trouillot puts it, necessarily just one of many possible narratives

with an effort to make it more than just a “pretense of truth.”   I further acknowledge74

that the past I am exploring is not again in Trouillot’s words, “a fixed reality” and that I

look at the issues I discuss both as narrator and actor.  75

Main Arguments  

Ibid., 83-93.73

Michel-Rolph Trouillot, Silencing the Past: Power and Production of History, Boston, MA: Beacon74

Press, 1995, 6.
Ibid, 147, 150.75
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I strive in this study to demonstrate Britain’s quandary in its efforts to assure the

efficient delivery of justice in both British and indigenous courts while governing through

local authorities whom they did not trust to deal honestly in their courts.  I show that

Britain never found a way out of this dilemma until the major, and only partially

successful, reforms of 1944.  I also demonstrate that Britain was inconsistent in the

formulation and enforcement of policies dealing with the indigenous courts and land

tenure thus allowing a major space for indigenous agency in a colonial context.

This study also shows that despite lip service to judicial independence, the

administrative authorities made many efforts to bend the judiciary to perceived

administrative requirements, particularly in dealing with issues arising from concessions

to European mining interests.  It also sought, more successfully, to limit the jurisdiction

of the British courts in land disputes between and among indigenous litigants as well as

in the creation and administration of forest preserves.  I show that the influence of the

administration on judicial activity was most obvious in the actions of District

Commissioners who carried out both administrative and judicial functions.

The evidence I found in the archival materials supports Woodman’s view as to

Britain’s failed efforts to replace customary law with European ideas.  It also

demonstrates the failure to impose upon its colonial subjects a legal regime to which

they expressed united opposition.  One only has to look at the proceedings of the West

African Lands Committee appointed by the Colonial Office to review land tenure and

concession problems and which concluded that customary tenure rather than European

tenure was more appropriate to the indigenous peoples or the failure in the 1920's to

enact a Statute of Limitations and thus to impose European norms as to land holdings
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to demonstrate such failure.  In sum, I build on and confirm Thomas Hodgkin’s view of

the colonial state as a feudal entity, but one allowing some space for the agency of both

the educated class, those trained in British schools, lawyers, ministers and physicians

as well as successful merchants, all of  whom I call the colonial elite, as well as the

indigenous traditional authorities.

Chapter Outline

The chapters of this dissertation discuss different aspects of the administration

of justice in the Gold Coast, including the dual system of law and justice, British and

“Native,” criminal and civil.  I look at the appointment of British judges, the manner in

which matrimonial law and succession was legislated and carried out and the way in

which the British dealt with customary land tenure and forest preservation policies.

In the next chapter, I outline the history of British contact with the Gold Coast

from the early nineteenth century until and shortly after the creation of the Colony in

1874.  I discuss the establishment of what came to be known as a “Judicial

Protectorate” by Captain George Maclean, the apparently voluntary execution by many

of the chiefs of an agreement, known as the Bond, giving the British jurisdiction in

serious criminal matters, the continuous and sometimes reluctant intensification of

British involvement in the affairs of the indigenous population, the creation and brief

existence of a confederation of Fanti states the existence of which enraged the British

Governor.  I discuss the expanding role of British judges who sat as assessors in Native

Tribunals and their gradual assumption of decisive roles in determining disputes

between natives.  Finally, I describe the creation of the Gold Coast Colony and and the

establishment via a Supreme Court Ordinance of British courts.
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Chapter III discusses the qualifications of the judges who manned the courts

established in 1876, their social origins, how they came to be recruited and appointed,

their training and issues involving judicial independence.  I look at transfer and

promotion of the judges and their tenure in general.  I also examine the conflicts

inherent in the duties of District Commissioners who served in both administrative and

magisterial capacities.  In Chapter IV I briefly describe the lives and work of four

significant Gold Coast Chief Justices who led the Gold Coast Supreme Court for more

than forty five years in the nineteenth and twentieth centuries.  I discuss their impact on

Gold Coast law and their relationships with the executive arm of government.  I chose

these judges because of their impact on the hybrid law that developed in the Gold

Coast after 1874 and their relationships with the Executive, both abrasive and

cooperative.

Chapter V deals with the appointment of African judges.  Between 1907 when

the first African Supreme Court Puisne Judge retired and 1935 when an African was

appointed to that tribunal, no indigenous judge sat on the Gold Coast Supreme Court,

although from 1919 on several Africans were appointed to police Magistracies.  These

appointments seem to have been made only reluctantly, as much for political purposes

as for responding to judicial needs.  Although appointed in the same manner as their

European colleagues, they had to overcome higher hurdles to achieve the positions

they came to hold.

Having discussed in detail the personnel of the British courts, I turn, in Chapter

VI, to the jurisdiction of these courts in a dual system of justice divided between British

and Native Courts.  I discuss the narrowing of Supreme Court jurisdiction over the years
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from a plenary jurisdiction to one in which the most important cases, those dealing with

land, were confided primarily to traditional tribunals, the requirement of the Supreme

Court Ordinance of 1876 to apply customary law to cases involving indigens and

determination of such law, through the testimony of “experts” whose opinions the

judges were free to accept or reject, thus enabling the British judges to create “custom”

that often was unknown to the indigenous peoples.  I describe the pressure for and the

complexities involved in creating a super-colonial appellate court in the 1920's and

disputes over debtors’ rights in the British courts.

 Chapters VII, VIII and IX go to the heart of this study, the development of

indigenous courts under the British, the latter’s continued unhappiness with the manner

in which those courts operated and their successive efforts to cause them to deliver

justice while, at the same time, supporting the prestige of the traditional authorities until

1944 when the role of the chiefs as judges was reduced and almost entirely eliminated.

The first of these chapters discusses the efforts to enact and enforce a statutory

scheme, a Native Jurisdiction Ordinance.  By means of this scheme, Britain hoped to 

regulate indigenous courts, such that those not recognized in accordance with the

terms of the Ordinance would not be recognized as other than arbitration or mediation

panels..  Chapter VII also describes the perceived inadequacies of the initial Native

Jurisdiction Ordinance because of the lack of provisions to enforce their judgments and

what critics saw as oppression of litigants through excessive fees and fines and

rampant corruption and Britain’s efforts from 1894 to 1910 to revise the initial ordinance

to correct such perceived defects, the opposition to such efforts by the Chief Justice of

the Supreme Court who argued that limiting access to British courts as the proposed
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ordinances provided would contravene what he believed was the desire of a huge

majority of native litigants to seek British justice rather than to submit their disputes to

traditional chiefs.  I note the ultimate support for such limitation by African unofficial

members of the Legislative Council who represented the educated elites of the coastal

towns.

Chapter VIII describes the failure of the 1910 Amendment Ordinance to satisfy

the requirements of inexpensive and impartial rendition of justice by the Native

Tribunals because of repeated and lengthy adjournments of hearings and continued

imposition of excessive fees and fines and further efforts to amend it because of

opposition from both elites and chiefs, the latter of which objected to perceived

restriction of their traditional powers to impose such fees and fines as they saw fit.  76

Finally the British turned the process of drafting an amendatory ordinance over to a

group of chiefs who consulted widely with their colleagues and the British

Administration resulting in a 1927 Native Administration Ordinance that aroused wide

spread opposition from the coastal elites who charged that the Ordinance gave the

traditional authorities so much authority as to enable the chiefs to tyrannize not only

their direct subjects but the elites as well.

Chapter IX describes repeated amendments, essentially band aids, to correct

numerous shortcomings in the 1927 Ordinance, primarily the continued oppression of

litigants through excessive fees and fines shared among members of the tribunals who

represented only the chiefs and their councillors.  It discusses reform proposals by

Most if not all of the traditional chiefs were selected by the elders of the community from a small76

coterie of “royal” families.  
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British officials on the Gold Coast, Lord Hailey and a Committee of colonial executives

and Africans all of whom agreed on the necessity to reduce the number of tribunals, to

reduce the number of judges who sat on the tribunals and to inject a measure of

professionalism into the administration of traditional justice.  The result was a Native

Courts Ordinance that took the rendition of native justice out of the hands of traditional

chiefs and their councillors and put it into those of a broad group of local people,

including educated Africans.  It concludes with a brief description of post-1944 studies

of the failures of the traditional courts to satisfy both British requirements to provide

justice and the demands of local peoples.

Chapter X concerns British criminal procedure, an essential element of the

foremost manner in which British colonialism was imposed on the indigenous

population and had been since prior to 1844.  Supreme Court judges held regular

Assizes during which all manner of criminal actions were tried in accordance with

English common and penal law pursuant to a Criminal Procedure Ordinance, most with

panels of assessors whose recommendations that court was free to disregard, but the

most serious of which were tried by juries empaneled from lists of educated Africans

and European residents in the same manner as would exist in England.  It discusses

one of the most notorious examples of the trial for capital murder of an Englishman, Dr.

Knowles, accused of killing his wife and who was tried by a judge without either jury or

counsel to defend him and his ultimate exoneration after appeal to the Privy Council.

Chapter XI delves into some aspects of matrimonial law and succession to the 

property of intestate decedents, again illustrating the relationships and frictions between

British and native law.  Marriage among Gold Coasters was generally a matter of

-42-



customary law and the property of married couples would descend upon their deaths

according to customary law.   This law, for most of the people of the Colony, required77

that property of intestate decedents pass not to their spouses or children but to their

matrilineal relatives.  I describe the origins of the Matrimonial Ordinance that required

those married pursuant to its terms to forego polygamy and to have their property pass

in intestacy pursuant to English law, a patrilineal system.  I go on to discuss pressure

from the African community to amend the Ordinance to permit at least a portion of an

intestate’s property to descend pursuant to customary law and the treatment of children

born to a couple prior to their Ordinance marriage.

Chapters XII and XIII deal with the manner in which land disputes were handled

in both the indigenous and British courts and legislation involving concessions and

forestry.  Chapter XII describes how the British courts through rulings in individual cases

altered traditional communal land tenure toward the European concept of individual

tenure so as to make land more readily alienable and subject to development.  It

discusses efforts by the colonial administration to control alienation of land by

legislation in order to impose European tenure and the failure of such efforts when the

Secretary of State, Joseph Chamberlain, accepted the protests of the African

community represented by members of the coastal elite and refused consent to

legislation that would have placed all African owned land under British control.   It

describes enactment of a Concessions Ordinance designed to prevent the unregulated

Jean Allman and Victoria Tashjian, “I Will Not Eat Stone,” A Women’s History of Colonial Asante,77

Portsmouth, NH: Heinemann, 2000, describe customary marriage in Asante as a “fluid, dialogical process”
that was not expected to last a lifetime, divorce was easy and mutual and could be granted for any reason
or no reason at all.  Ibid., 75.
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alienation of native lands to European speculators and the continuing efforts of the

executive authorities to wrest control of the concession process from the courts under

whose aegis control of the concession process was placed.  It discusses appointment

first of a commissioner and then of a West African Lands Committee to review land

tenure and alienation, the recommendations of these bodies to eliminate the judicial

role in the concession process and the ultimate failure of the British government to

carry out those recommendations or to enact several subsequent proposals for reform

of land regulation all designed to make land more readily alienable, presumably to

British investors.

Chapter XIII discusses efforts that began in the first decade of the twentieth

century to preserve the rain forests from destruction.  It looks at Nigerian precedents, a

comprehensive scheme that provoke attack as an effort to deprive the traditional

owners of the land of their rights to use such land as they chose and the unwillingness

of the British government to impose any effective method to protect the forests until the

latter part of the 1920's.

These chapters evidence the inconsistency of British policy and the feebleness

of their efforts to enact policies they strongly believed to be necessary for the

development of the Gold Coast economy as well as preservation of its natural

resources. 
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CHAPTER II – BRITAIN IN THE GOLD COAST BEFORE 
CREATION OF THE  COLONY: 1662-1874

Any discussion of the manner in which the British administered justice in the

intense  Gold Coast should begin with a brief description of how the British came to be

there and how they came to be involved with the internal affairs, particularly the judicial

affairs, of the indigenous peoples.  British involvement involved a number of frustrated

reforms perhaps deriving from an inconsistent series of efforts at government and

seven wars with the Ashanti state that bordered what became the Gold Coast Colony. 

Nevertheless, the arc of more British involvement in local judicial determinations was

continuous.  It ran from the initial efforts of Captain George Maclean to promote peace

among indigenous states and their peoples that abutted the British forts the interest of

increasing trade through appointment of permanent judicial officials to hear claims

brought to them by such neighboring peoples.  Finally it led to the establishment of a

Colony with a statute based system of courts and justice.

Initially, I describe the region and its people prior to the administration of Captain

Maclean, the manner in which the Akan and Twi peoples came to the Gold Coast, the

relationship between the coast Fanti and the inland Ashanti and Britain’s delegation of

government to merchants.  Then I discuss how Captain Maclean came to become the

supreme judicial figure in the Gold Coast Settlements and his relations with the

Metropolitan Government.  Finally, I describe British judicial administration of those

settlements and the events that led to the founding of the Gold Coast Colony, including

the Fanti Federation, the decision not to leave the Gold Coast but to create a colony
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and the drafting and passage of the basic ordinances that created the Gold Coast

Supreme Court.

This chapter demonstrates the British Government’s indecision as to whether

and, if so, how it extensively it should be involved in the administration of what

ultimately became the Gold Coast colony, whether by private administration by

merchants engaged in trade on the Gold Coast, somewhat akin to how Britain dealt with

other trading entities that also exercised public authority such as the East Africa

Company, or direct administration by the Government in London.  Both methods were

tried before the merchants were permanently removed from the duty and power to

administer what were then coastal settlements.  It also demonstrates the reluctance of

the metropolitan government to intervene in the administration of justice by the

indigenous leaders and the increasing intervention in such administration in large

measure because trade disputes between British and local merchants and the

necessity, for purposes of commerce, to maintain peace with and amongst the local

population.

Historians dealing with the nineteenth century Gold Coast and British

involvement there concentrate on the political implications, increasing British

imperialism and nascent nationalism.  However, A. P. Newton, while not writing

extensively on the subject, trenchantly argues that an 1844 treaty known as the “Bond,” 

was the “principal title deed of the Gold Coast Protectorate.   The evidence cited herein1

supports this argument.  Similarly, the evidence supports the argument of  W. Ross

 A. P. Newton, “British Enterprise in Tropical Africa,” in The Cambridge History of the British1

Empire, Vol. II, Cambridge: Cambridge University Press, 1961. edited by J. Holland Rose, A. P., and E, A.
Benians, Vol. II, pp. 635-679. 659.
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Johnston that the submission of the chiefs in executing the Bond of 1844, resolved the

ambiguities of jurisdiction that existed because of Maclean’s ad hoc actions and,

inferentially, promoted the increasing British involvement in indigenous affairs.    In this2

last respect David Kimble briefly discusses the British “judicial protectorate.  He

accurately points out that the roles of the Judicial Assessor, a position essentially

created by Captain George Maclean, which was to assist local chiefs in resolving

disputes and that of Chief Justice, which was to serve as the primary judicial authority in

British courts, were merging and that “the regard paid to local customs became more

and more perfunctory.”3

In these early days, following the abolition of the slave trade, the raison d’être for

the British presence on the Gold Coast was mercantile: trade in commodities and

manufactured goods.  Richard Huzzey, a historian of the anti-slavery movement, who

points out that the principal result of a parliamentary inquiry into the manner in which

Captain Maclean governed the British settlements and his creation of a judicial

protectorate, induced by a report made by Richard Madden was an increase in state

control over the Settlements and a reaffirmation of the “civilizing effects of trade.”   He is4

supported by  John D. Hargreaves, who describes the primary importance of trade and

W. Ross Johnston, Sovereignly and Protection: A Study of British Jurisdictional Imperialism in the2

Late 19  Century (Durham, NC: Duke University Press, 1973), 60-61.th

David A. Kimble, A Political History of Ghana: The Rise of Gold Coast Nationalism, 1850-19283

(Oxford: Clarendon Press, 1963) 198.  
Richard Huzzey, Freedom Burning: Anti-slavery and Empire in Victorian Britain, Ithaca: Cornell4

University Press, 2012, 139.
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the necessity to use commerce as a means of civilizing the Africans of the Gold Coast.  5

This focus on trade and commerce explains in some measure the reluctance of the

British Government to respond to repeated pleas by the colonial governors for

additional judicial personnel or to spend money on other than infrastructure

improvements that would do other than benefit trade.6

The manner in which the British administered justice in the nineteenth century

Gold Coast was not unique.  In Nigeria, merchants established a Court of Equity to

settle disputes between British firms and local traders as early as 1850.   Treaties were7

imposed on local chiefs establishing the British court of equity as the supreme judicial

authority in the country.   Following establishment of a colony in Lagos and8

protectorates in Southern Nigeria between 1861 and 1885 , the British created native9

courts whose authority emanated entirely from British recognition, choosing those who

would sit on them from among men the British perceived to have leadership

capabilities.   In 1900 a Supreme Court was established for the Southern Nigeria10

John. D. Hargraves, Prelude to the Partition of West Africa, London: Macmillan; New York: St.5

Martin’s Press,1963, 38. 
The role of Captain George Maclean is also critical in understanding Britain’s increasing6

involvement in the affairs of the peoples of the Gold Coast.  My research accords with the interpretation of
his role found in the work of his biographer, George Metcalfe, who saw Maclean as a dedicated and
decent man unfairly treated by his critics of his administration. George E. Metcalfe, Maclean of the Gold
Coast: the Life and Times of George Maclean, 1801-1847, London: Oxford University Press, 1962.  See
also Julie Watt, Poisoned Lives: The Regency Poet Letitia Elizabeth Landon (L. E. L.) And British Gold
Coast Administrator George Maclean, Brighton/Portland/Toronto: Sussex Academic Press, 2010.

Toyin Falola and Matthew M. Heaton, A History of Nigeria, Cambridge: Cambridge University7

Press, 2008, 97.
Ibid.8

Ibid., 93.9

Ibid., 113.10
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Protectorate that enforced English criminal law.   Unlike the situation in the Gold Coast11

however, native courts had no legal status until 1906 when the colonial government

issued a Native Courts Proclamation empowering to enforce customary law not

“repugnant” to English ideas of natural justice.    12

The situation in other parts of Africa, however, was different.  Thus, in Kenya

where the colonial regime did not begin until 1890 as a result of the Congress of Berlin, 

little if any regard was given to indigenous courts until well into the twentieth century

and all usual legal matters, both civil and criminal were handled by British courts,

although the judges often considered and enforced customary law.   In the segregated13

and often virulently racist colonial society in Kenya, the British appointed the chiefs who

were permitted to become, in Swanepoel’s words, “increasingly dictatorial,” too often

indifferent to the needs or demands of the people over whom they ruled.14

The Earliest Days

The Akan peoples came to the Gold Coast in two waves between around 1200

and 1300 A.D. down the Volta Valley and later down the Offin and Pra rivers.  Over the

next several centuries, they spread east until they came into contact with the coastal

Fantis.  Both the Akans (a linguistic group that includes Ashantis) and Fantis spoke one

Bonny Ibhawoh, “Stronger than the Maxim Gun: Law, Human Rights and British Colonial11

Hegemony in Nigeria,” Africa: Journal of the International African Institute, Vol. 72, No. 1 (2002), 55-83,
61.

Ibid., 67.12

Paul Swanepoel, “Kenya’s Colonial Judges: The Advocates’ Perspective,” Journal of Asian and13

African Studies, Vol. 50, No.1 (2013), 41-57, 42.  See also Brett L. Shadle, “‘Changing Traditions to Meet
Current Altering Conditions’: Customary Law, African Courts and the Rejection of Codification in Kenya,
1930-60,” The Journal of African History, Vol. 40, No. 3 (1999): 411-431, 412-413.

Ibid., 43.  Swanepoel attributes this attitude toward the hardening of the British response to what14

became the Mau Mau insurgency.  Ibid.
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version or another of Twi.  The Ga’s, Ewes and Krobos came from Nigeria at the end of

the fifteenth or the early sixteenth century.  All these indigens were matrilineal (although

some Ga were patrilineal), territorial and chiefly. The Ga, who mainly occupied the

towns, were patrilineal and the Chief (the Manche) was more beholden to his council

than were the Akan/Fanti chiefs as his was more a spiritual position than a secular one

and was not hereditary.   By the beginning of the seventeenth century, the Akan states15

of the coastal region were being well established there and inland.16

The Portuguese navigators Jao de San Toros and Pedro de Escobar discovered

Oro de la Mina in 1471, and in 1482 Diego d’Asambuja built Elmina Castle on rented

land.  Dutch, French and English followed to exploit the slave trade.  The Dutch

captured Elmina in 1637 effectively ending the Portuguese presence.17

The English built Cape Coast Castle in 1662 as their headquarters. For almost

two hundred years, the British evidenced no interest in a permanent presence on the

Gold Coast, limiting themselves to small forts from which they conducted trade, first in

slaves and later in tropical commodities.  Brodie Cruickshank, who served as a judge in

as well as governor of the Gold Coast settlements during the mid nineteenth century

and whose memoir, Eighteen Years on the Gold Coast of Africa, is one of the most

important primary sources for a history of those settlements through that period,

expresses most eloquently the motivation for the British imperial venture as seen at that

time.  Climate precluded, he says, armed conquest and settlement by Europeans even

Kojo Kwakyi Anti, The Legal Institutions of the Gold Coast, University of Leeds, 1957. 4-5, 21.15

Seth Amaoko Owusu, “Political institutions of the coastal areas of the Gold Coast as influenced by16

European contact,” M.A. Thesis, University of Chicago, 1964, 2.
Ibid., 6-7.17

-50-



were intermarriage, an impossibility from the European perspective, to take place. 

Thus he argued, the only way to raise the Africans to a European standard of civility , “a

conquest far nobler than the warrior’s sword has yet accomplished, a conquest born of

Christian charity,” was to institute strong government, including “an efficient judicial

system suited to the state of social progress,”  – implying that it would change as the

Africans became more and more Europeanized – as well as schools and improvements

in infrastructure.  

 Cruickshank foresaw a permanent role for the British, but in fact they had no

coherent imperial policy but shifted between abandoning the Gold Coast forts to the

merchant community at the behest of the Treasury and retrieving them at the

importuning of missionaries and humanitarians intent on quashing the domestic slave

trade.   Nevertheless, they did, albeit reluctantly and over a period of years, establish18

what came to be referred to as a “judicial protectorate,” the establishment of an informal

jurisdiction to resolve disputes brought to them by the Fanti peoples of the coastal

areas abutting their trading forts.  Very shortly after such judicial protectorate was first

asserted, a gap opened between the periphery, the administrators in the settlements,

and the center, Government officials in London, about the propriety of such protectorate

and the extent to which English law should be imposed.   Thus, unlike their countrymen

in India, the British were present on the Gold Coast for almost two hundred years

before they created formal courts for the resolution of disputes between Europeans and

Gold Coast Africans, nor did they at any time during the first nine decades of the

Robert O. Collins, Europeans in Africa (New York: Alfred A. Knopf, 1971, 62-63; L. H. Gann  18

and Peter Duignan, Burden of Empire, New York: Frederick A. Praeger, 1967, 12.
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nineteenth century seek to change the rules governing property.19

From 1618, when the Company of Royal Adventurers Trading to Africa (the

“Royal African Company”) was chartered, until 1822, the settlements on the Gold Coast

were owned and operated by private merchants, first through the Royal African

Company and then, from 1750, by the Company of African Merchants, whose directors

sat in England and appointed officials to govern the settlements in West Africa.   Until20

1807, Europeans in general and the British in particular had nothing to do with African

politics.  They paid rent to the Fanti states in which their settlements were located in the

form of “Notes” held by the Fanti kings and were subject in their dealings with Africans

to the customary law of such kingdoms.  Many British merchants objected strongly to

much of this customary law such as that which held that beached ships escheated to

the king of the territory in which the beach was located and that upon the death of a

European merchant, his goods passed to the king.  Nevertheless, they resolved their

disputes through the process of “palaver,” an action in the customary court.21

The leading expert on the imposition of European law on India and Indians, Bernard Cohn, has19

written that “One of the first problems confronting a colonial power after establishing de facto or de jure
sovereignty over a new territory is to set up procedures for settling disputes arising within the dominated
society, and to establish a whole range of rights in relation to property and obligations of individuals and
groups to one another and to the State.”  Bernard S. Cohn, “From Indian Status to British Contract,” The
Journal of Economic History, Vol. 21, No. 4 (Dec. 1961): 613-628, 613. 

Elinor Burns, British Imperialism in West Africa, London: Labour Research Department, 1927, 7;20

G. L. Metcalfe, Great Britain and Ghana: Documents of Ghana History, 1807-1957, London: T. Nelson,
1969.  Documents relating to the Company of West African Adventures,  739-741. 

J. D. Fage, Ghana: A Historical Interpretation, Madison, WI: The University of Wisconsin Press,21

1959, 10; Walter Rodney, A History of the Upper Guinea Coast, 1545-1800, Oxford: Clarendon Press,
1970, 86-87; Eveline C.,Martin, The British West African Settlements, 1750-1821; A Study in Local
Administration (New York, Negro Universities Press,1970), 48.  Inside the forts, English law was applied to
the merchants, their agents and their employees, although often enough, as a Parliamentary Committee
reported in 1816, no law at all was applied. Brodie Cruickshank, Eighteen Years on the Gold Coast of
Africa, 2 Vols., London: Hurst and Blackett, 18953, vol. 1, 37;  N. M. Ollenu, “The Influence of English Law
on West Africa,” Journal of African Law, Vol. 5, No. 1 (Spring, 1961): 21-35, 28; Martin, The British West

(continued...)
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This is not to say that British authorities ignored the dispute resolution process

as it related to their own merchants and even to those involving only Africans.  As early

as the mid eighteenth century, merchant governors intervened to mediate disputes

between and among their Fanti neighbors.  Peace and order being the principal

precondition for trade, the British merchant authorities offered their services in order to

prevent disruption of that trade.  In 1792, Archibald Dalzel, Governor of the

Settlements, established a permanent court at Cape Coast Castle and together with the

chiefs and elders as assessors, tried all cases among natives from Cape Coast and

neighboring Fanti states.  In 1802, the Governor entered into a “convention” with the

Cape Coast chiefs for the latter to keep the peace on penalty of forfeiture of goods to

the Royal African Company, a penalty which was no longer enforced after Dalzel left

the Settlements.  Another Governor of the forts, McCarthy, presided over trials and

gave judgments in cases involving mulattos who resided up to four miles from Cape

Coast Castle.  Notwithstanding being told by chiefs that native law permitted the

accused to do so, McCarthy gave judgment against a defendant accused of flogging a

slave because he believed that English law was superior to and trumped native law. 

James Swanzy, a former Governor, testified before a Select Committee of the House of

Commons in 1816-17 that even without any authority to do so, Governors accepted

appeals from natives to decide cases between them and Europeans and even between

(...continued)21

African Settlements, 5.
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them and other natives in accordance with native law and “English sense of justice.”22

At this point the British made no effort to impose English law on Africans,

although early missionaries, far removed from the coastal settlements pronounced

judgment on marriage, inheritance and other legal questions that, they believed, bore

on the morals of the community and did so on the basis of such principles of English

law about which they had any knowledge.23

In 1807, Great Britain outlawed the slave trade that had been the source of its

profits (and those of the Fanti middlemen who bought slaves captured by Ashanti kings)

threatening the well being of British and African merchants alike.   The Ashanti, who24

had grown rich trading captives they had taken in their many wars for weapons and

other British goods were unwilling to accept the demise of their economy quietly.  They

began to press their Fanti neighbors in order to gain direct access to the Europeans so

as to benefit from the new legitimate trade without having to see the profits go to

middlemen.  Importuned by the Fanti for protection against increasing pressure from

their traditional enemy, the British fought the first of a series of wars against the

Ashanti, beating off an Ashanti invasion.  In 1817, the British sent an embassy to the

Asantehene, the King of the Ashanti, to negotiate a settlement of the outstanding

disputes among the Ashanti, the Fanti and the British.  The resulting “Bowdich Treaty”

Anthony Kodwo Mensah-Brown, The Traditional Courts and their Successors in Ghana's Legal22

History, 1800-1914, School of Oriental and African Studies, University of London, 1970,164, 174-175, 188.
Cruickshank, Eighteen Years on the Gold Coast, vol. 1, 30, 36, 100, 129, 184; Mann and Roberts,23

“Introduction,”  9; T. O. Elias, The Nature of African Customary Law, 25,  26, n.3.
T. O. Elias, Ghana and Sierra Leone:  The Development of Their Laws and Constitutions, London:24

Stevens, 1962, 3.
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provided for the transfer of the Notes on the British forts  to the Asantehene,25

authorized the British Governor to mediate between the Ashanti and the coastal

peoples and provided that “The Governor-in-Chief reserves to himself the right of

punishing any subject of the Ashantee (sic) or Dwabin guilty of secondary offenses, but

in the case of any crime of magnitude, he will send the offender to the King, to be dealt

with according to the laws of the country.“   The treaty did not define the terms26

“secondary offenses” or “crimes of magnitude,” thus permitting an interpretation that

would have the British Governor trying any kind of criminal act.  Indeed, as we shall see

later, these imprecise terms were the source of much bloodshed.27

In 1821, Parliament, acting under pressure from anti-slavery interests, dissolved

the Company of Merchants and assumed direct control of the Gold Coast forts.  On

October 17, 1821, Letters Patent were issued giving effect to 1 & 2 Geo IV c.28 and

creating a colony called the West African Settlements consisting of the Gold Coast

settlements, Sierra Leone and the Gambia with its seat at Freetown. The Governor and

Council sitting in Freetown were established as a court of record to hear appeals from

When the British originally established their forts, they gave the chiefs on whose lands the forts25

were built notes representing sums to be paid as rent.
Colin W. Newbury, ed., British Policy Towards West Africa:  Selected Documents, 2 Vols., Oxford:26

Oxford University Press, 1965, 1971 (Hereafter “Newbury Documents”), British-Ashanti Treaty, 7
September 1817, ¶ 8, 284-285; Cruickshank, Eighteen Years on the Gold Coast, vol. 1,  107, 120-121,
123-124; George E. Metcalfe, Maclean of the Gold Coast: the Life and Times of George Maclean, 1801-
1847, 58.

Even prior to the provision of the Bowdich Treaty, intervention in disputes between merchants and27

the local authorities made the Governor particularly unpopular with some of the merchants.  One such,
Anthony Hutton, accused the Governor of wrongfully siding with the Fanti chiefs in a dispute to which he
was a party: Hutton had insulted the chiefs  by failing to pay to them the traditional Christmas gifts
whereupon they ordered a boycott of him and his business.  Hutton failed to obtain satisfaction from the
Lieutenant Governor, the Governor or the Governor’s council and petitioned Parliament, asserting that the
claims of Britons were being subjected to local customary law with the local chiefs and kings as judges. 
Anthony C. Hutton, British Justice in Africa, London: J. Innes Wells-Street, 1816, §§ V-X, XII, XXIX.
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courts in the Gold Coast settlements and the other parts of the colony.  Appeals to the

Privy Council were authorized, a Police Court and a Court of Requests were set up at

Cape Coast, other “petty” courts were established at other points along the coast and  

officers in charge of the many forts were made Justices of the Peace.  Soon British

courts were being utilized by natives,141 cases between natives were decided by

various British officers assisted by native chiefs between May 1822 and June 1826.28

British rule could not prevent military disaster though as the Governor and 500 of

his British and African troops were killed by a force of 10,000 Ashanti warriors in

January 1824.  As had happened elsewhere and was to happen in the Gold Coast

again after the loss of a battle, the British regrouped.  In 1826 a British contingent

inflicted a serious defeat on the Ashanti. The colonial administration now proposed a

treaty of peace that required the Asantehene to turn over to the British the Notes for the

forts and to permit the Governor of Cape Coast Castle, the principal British fort, to act

as arbitrator of disputes.  The British Cabinet rejected the treaty because it had decided

that the Gold Coast settlements were too expensive to maintain and determined to

abandon them.   It went so far as to send an officer in a naval vessel with orders to29

evacuate James Fort at Accra and Cape Coast Castle and to destroy both installations,

but at the last moment the Cabinet changed its position responding once again to 

Mensah - Brown, The Traditional Courts and their Successors in Ghana's Legal History,28

1800-1914, 184, 200-201. 
Metcalfe, Maclean of the Gold Coast: the Life and Times of George Maclean, 1801-1847, 51, 57. 29

Nevertheless, the British retained the Notes they had given to represent rent for their forts. 
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pressure from abolitionists “too strong to ignore and too earnest to deceive.”   Rather,30

yet again, the Government turned the forts over to a committee of London merchants

who appointed seven local agents as justices of the peace and established rules for the

conduct of business and government in the Settlements.   No mention was made in the31

authorizing documents or the rules established by the London committee of exercising

jurisdiction outside the Settlements.32

 Indeed, twice in November 1828, the Colonial Office officials charged with

supervising the colonies, informed the officers and merchants of the forts that they were

not to exercise jurisdiction outside the forts even thought it would “promote peace,

happiness and morality among the natives. ” Nevertheless, the merchants construed33

the term “forts” to extend to and include “the persons and districts under their

immediate influence and protection,” so that their courts tried crimes, even where chiefs

were accused and settled inter-tribal disputes.34

W. Walton Claridge, A History of the Gold Coast and Ashanti, 2 Vols., New York: Barnes & Noble,30

Inc., 1915 [1964], vol. 1,402;  Robert O. Collins, Problems in the History of Colonial Africa, 1860-1960,
Englewood Cliffs, N.J.: Prentice-Hall, Inc., 1970, 46-47; Cruickshank, Eighteen Years on the Gold Coast,
vol. 1,166-137.

The committee was an agency of the British African Company of Merchants made up of31

representatives of merchants doing business on the coast of West Africa chosen by those merchants
under authority delegated by the British Government.  Similar, but less powerful committees existed in
Birmingham, Liverpool and Manchester.  They were charged with administering the various forts that
housed the British cocoa and other traders acting on behalf of their metropolitan principals.

J. J. Crooks, Records Relating to the Gold Coast Settlements from 1750 to 1874, Dublin: Browne32

and Nolan, 1923, 251-257 (“Crooks Documents”), letter dated 20  November 1828 from R. W. Hay, theth

Permanent Undersecretary of State in the Colonial Office. Then and until 1854 this agency was part of a
combined War and Colonial Office.  In 1854 this ministry was divided into the War Office and the Colonial
Office, the latter under a Secretary of State for the Colonies. For ease of reference, I shall refer to the
combined War and Colonial Office as the Colonial Office.  See H. L. Hall, The Colonial Office: A History,
Longmans, Green & Co. For the Royal Empire Society, 1937.

BNA CO 247/97, 11.14.1828, 11.29.1828.33

BNA CO 247/97, 11.11.1828.34
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The Arrival of Captain Maclean

In 1830, the London Committee appointed a Captain of Engineers, George

Maclean, as President of the Council of Merchants in Cape Coast Castle.  It can fairly

be said that the beginnings of “real” British judicial imperialism on the Gold Coast are to

be found in Maclean’s appointment.  An extraordinary man, Maclean served at Cape

Coast Castle as President of the Council, in effect Governor, from 1830 to 1844 and as

Judicial Assessor from 1844 until his death in 1847.  Although, as we shall see, he had

numerous enemies among the merchant community, the verdict on Maclean is almost

uniformly and universally superlative.   Mary McCarthy argues that Maclean and most35

of his successors were very popular and appreciated by the chiefs and indigenous

people in large measure because most of them had lived on the Gold Coast for lengthy

periods and knew the customs and traditions of the people and because the skill of

British judges attracted people to British courts in coastal towns where they could get

justice that was cheap and convenient compared to what was available in Native

Tribunals.   One might consider it to be ironic that many of Maclean’s judicial36

determinations favored interests contrary to those of the merchants who appointed him. 

In fact this demonstrates the fairness and rectitude with which Maclean carried out his

role as a judge, favoring only that which he believed to be right.

Even George Padmore, the Ghanaian Communist intellectual, described Maclean as a man of35

“great moral courage and high purpose.”  Padmore, The Gold Coast Revolution, 29.
Mary McCarthy, Social Change and the Growth of British Power in the Gold Coast: the Fante36

States 1807-1874, Lanham, MD: University Press of America, 1983, 146.  However, she goes on, by the
mid 1860's this view had been reversed by British racism in excluding African from judicial and
administrative positions, in inflicting disproportionate punishments on convicted Africans and led to the
belief that Africans could not obtain justice in British courts.  Nevertheless the number of cases brought in
British courts where they existed increased while those brought in Native Tribunals decreased. Ibid., 151-
152.
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Maclean approached his duties with a clear agenda.  Finding the country

unsettled and insecure and with trade moribund, he determined to make peace with the

Ashanti and end the internecine quarrels among the Fanti kings.  While not vital to his

objective of creating a state of peace and order, Maclean felt that he also had to end

human sacrifice and slave trading and the common practice of panyaring (taking as

hostage the relative of a debtor as security for repayment) and to demonstrate by his

own example the humane and impartial administration of justice.   All of this for the37

purpose of promoting and extending British trade.   It was, in Fage’s words, “a common38

sense policy for an administration founded upon mercantile interest,” and, he might

have added, one whose resources were severely limited.   Maclean placed magistrates39

in the settlements at Dixcove, Anemabu and Accra and went himself on circuit to sit in

trials held by indigenous authorities.  Gradually and tactfully, Maclean attacked those

customs that most “affected the rights and liberty of the individual and with those laws

which seemed to err unduly on the side of harshness.”   However, such attack  resulted40

in the exercise of jurisdiction without any legal basis, and, as we shall see, exposed him

to attack by some in England who thought less well of him that apparently did the

Claridge, vol. 1, 405.  Maclean’s prevailing on the Fanti tribes in the Treaty of 1831 to outlaw37

panyaring was considered at the time to be “a huge step forward in inter-tribal, and indeed, international
relations.”  Julie Watt, Poisoned Lives: The Regency Poet Letitia Elizabeth Landon (L. E. L.) And British
Gold Coast Administrator George Maclean, 110.

The Gold Coast lawyer and intellectual, J. E. Casely Hayford, noted that Maclean well “perceived38

that England’s true interest in the Gold Coast was to make it an open market through which the trade of
the hinterland might pass freely.”  J. E. Casely Hayford, Gold Coast Native Institutions , London: Sweet &
Maxwell, Ltd., 1903, 243.

Fage, Ghana: A Historical Interpretation, 111-112.39

A. Adu Boahen, Ghana: Evolution and Change in the 19  and 20  Centuries, London: Longman,40 th th

1975, 39; J. F. A. Ajayi,  and Michael Crowder, eds., History of West Africa, 2 Vols., New York: Columbia
University Press, 1973, vol. 2, 209; Cruickshank, Eighteen Years on the Gold Coast., Vol. 2, 26.
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indigenous chiefs.

The new Governor quickly disposed of the first item on his agenda by

summoning the Fanti chiefs to a conference at Cape Coast Castle to which he invited

the representative of the Asantehene.  He kept them together until they had reached

agreement.   Their treaty of peace, made in April 1831, provided for open roads and41

free markets and the settlement of all disputes by palaver rather than war.   Perhaps42

most importantly from the British point of view, the 1831 Treaty incorporated by

reference the terms of the aborted 1827 treaty, the most important of which provided

that the British Governor, sitting with two or more “adjacent kings or chiefs as are

available”would determine disputes among Britons and Africans.   Maclean sat with his43

council in the capacity  of an appellate court, reviewing the penalties imposed by

customary courts to assure humane consideration.44

In theory, Maclean was to be merely an advisor to the customary judges in the

exercise of their traditional jurisdiction.  In fact, he came to be the principal if not the

sole decision maker with the indigenous judges acting as his assessors as to customary

law.   Maclean had no training in the common law and did not purport to rule on the45

basis of any English precedent.  Rather, he decided on the basis of  his imperfect

Claridge, vol. 1,  408.41

Crooks Documents, 262-265. 42

Newbury Documents, Treaty of Peace, 27  April 1831, ¶ 7; 1827 Memo, ¶ 5.43 th

Metcalfe, Maclean of the Gold Coast: the Life and Times of George Maclean, 1801-1847, 172-44

173.
Antony Allot,“Native Tribunals in the Gold Coast, 1844-1927: Prolegamena to a Study of Native45

Courts in Ghana,” Journal of African Law, Vol. 1, No. 3 (Autumn 1957): 163-171, 164.
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understanding of customary law, the common law and equity.   His decisions outlawed,46

among other things, human sacrifice, charges of crime on the basis of what

Cruickshank describes as “the oracular dictate of Fetishism” and the repayment of

dowries and expenses of support in all divorces except where the wife unjustifiably

abandoned her husband.  47

Maclean’s popularity among the Fanti as an arbiter arose not only from his own

judiciousness but from the unpopularity of the customary courts where impartial

judgments were rare and, more often than not, were made on the basis of political

expediency.  Cruickshank observed that they were corrupt; a party had to bribe one or

more of the judges just to get a hearing.   The British Governor’s reputation attracted48

more and more judicial business, none of which he turned away despite grumbling from

the chiefs who lost the fees and fines of cases now being heard by Maclean and his

associates.   He devised a judicial system giving most control to local authorities49

subject to being “tempered by a British overview.”   The impact of his judicial work50

cannot be overstated.  The noted Ghanaian nationalist and legal thinker, J. B.

Danquah, said of him that Maclean “created regularity and law,” that his “main interest

Antony Allot, Essays in African Law (London: Butterworths, 1960) 101-102; Claridge, A History of46

the Gold Coast and Ashanti, 415-416; W. E. Ward,  A Short History of the Gold Coast (London:
Longmans, Green & Co., 1935) 138.  Nevertheless, he believed that trade required adapting local law and
custom to English law and custom.  Watt, Poisoned Lives, 119.

A. B. Ellis,  A History of the Gold Coast of West Africa (London, 1893, New York: Negro47

Universities Press, 1969) 198; Cruickshank, Eighteen Years on the Gold Coast of Africa,  vol. 2, 228-230.
 R. S. Rattray,  Ashanti Law and Constitution (Oxford : The Clarendon Press, 1929) 28;48

Cruickshank, Eighteen Years on the Gold Coast of Africa., Vol. 1, 272-275.
Paul Redmayne,,The Gold Coast: Yesterday and Today (London: Chatto & Windus, 1938) 51; T.49

O. Elias, Ghana and Sierra Leone:  The Development of Their Laws and Constitutions, 15.
Watt, Poisoned Lives, 120.50
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was in the expansion and perpetuation of justice.”   And J. Mensa Sarbah, one of the51

most influential voices of early Gold Coast nationalism, a barrister and legal scholar and

the compiler and editor of several books on Fanti customary law, wrote of Maclean’s

work in brokering the 1831 Treaty and his subsequent judicial activity that he acted in

strict accordance with the Fanti proverb that a neutral had the duty to try to reconcile

struggling neighbors.  Sarbah saw Maclean’s policy of respecting and supporting the

chiefs and involving them in his decisions as a means of consolidating British

interests.   The draft report of the 1912 West African Lands Committee appointed by52

the Colonial Office pointed out that even without specific records, it could be assumed

that the cases that Maclean and his successors dealt with involved land boundary

disputes and “reduced considerably internecine fighting and bloodshed.”   The53

combination of the velvet glove of Maclean’s judicial activities and the iron fist of British

power permitted British influence and jurisdiction to extend far beyond the Settlements

into the interior.  54

It must be emphasized that no African litigant was compelled to bring his claim to

a court in which Maclean or his colleagues sat.  If they did so, they did so voluntarily. 

That being said, the advantages of dealing with the apparently dominant power, even if

J. B.  Danquah,, “The Historical Significance of the Bond of 1844,” Transactions of the Historical51

Society of Ghana, Vol. III, Part I (1957): 1-29, 20.  Brodie Cruickshank observed that the courts of the
indigenous authorities with Maclean or one of his deputies present became “a species of lecture room,
from which the principles of justice were disseminated far and wide throughout the country.” Cruickshank,
Eighteen Years on the Gold Coast of Africa, Vol. 2,  24.

J. M. Sarbah, Fanti National Constitution, 2  ed. (London: Frank Cass & Co., Ltd., 1968) 81.52 nd

BNA CO 578/117/1046, 10.53

N.  M.  Ollennu, “The Influence of English Law on West Africa,” Journal of African Law, Vol. 5, No.54

1 (Spring 1961): 21-36, 22, 25, 26.  See also Memorandum of Sir W. Brandford Griffith, Jr., 7.4.1912
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that power was rarely and carefully exercised, must have been apparent to even the

dullest litigant.  Consequently, despite Maclean’s intentions to the contrary, the power

and influence of the indigenous authorities began to wane and the chiefs began to see

themselves as subordinate officers in a system where they were subject to the

oversight of the superior power.55

Despite his apparent success in pacifying the Fanti lands and increasing British

trade, Maclean and his administration were the subject of a number of complaints from

London abolitionists, principal among them that he took no steps to suppress domestic

slavery although the Settlements constituted British territory and the Abolition Act

applied there.  In addition, he was criticized for acting without legal authority in asserting

jurisdiction over African litigants and chiefs.  Parliament reacted to these complaints by

sending an agent, Dr. Richard Robert Madden, as Commissioner of Inquiry into the

Affairs of the British Settlements on the West Coast of Africa to investigate.  His report

alleged that the local authorities attempted to impede his inquiry and was sharply critical

of Maclean’s extralegal and “informal” jurisdiction.56

A Select Parliamentary Committee to Inquire into the State of the British

Possessions on the West Coast of Africa, etc., heard testimony from a number of

witnesses, including one of Maclean’s magistrates, Francis Swanzy, who testified that

British exercise of jurisdiction was “forced upon us” by the Africans themselves.  Asked

Cruickshank, Eighteen Years on the Gold Coast of Africa, Vol. 2, 23.55

BNA CO 267/170;  Newton, “British Enterprise in Tropical Africa,” 665.  Madden was so hostile to56

Maclean that he claims to have placed, at his own expense, a marker on Mrs. Maclean’s grave at Cape
Coast Castle that Maclean had previously left unmarked.  Thomas More Madden, ed., The Memoirs
(Chiefly Autobiographical)from 1798 to 1886 of Richard Robert Madden, London: Ward & Downey, 1891,
118. 
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if he thought the Africans would be “most unwilling to see us withdraw our influence,” 

Swanzy replied,  “I am certain they would be most unwilling; it would be a total loss to

them. . . .”57

Contrary to Madden’s assertions, the Committee admitted the merits of

Maclean’s administration and his good influence among natives, maintaining “peace

and security through exercising a useful albeit irregular jurisdiction among the

neighboring tribes and much mitigating and in some cases extinguishing some of the

most atrocious practices which had prevailed among them unchecked heretofore.”  58

The Committee acknowledged that Maclean gave judgments in criminal cases without

the proper legal forms, i.e. without a separate judge and jury, but concluded that

Maclean did a great deal of good in resolving civil disputes to the satisfaction of the

indigenous litigants albeit by exercising “a kind of irregular jurisdiction.” However, the

Committee recommended that a “Judicial Officer should be placed at the disposal of

the Governor to assist or supercede partially or entirely his [Maclean’s] judicial

functions”  and that jurisdiction be “better defined and understood” and exercised by an59

official, rather than a private person, provided that the litigants and their chiefs agree

that he should do so and that he decide not on the basis of English common law.60

The Secretary of State, Earl Grey, accepted most of Parliament’s

recommendations, but  saw the role of Judicial Assessor as being one to execute

Newbury Documents No. 134, Testimony of Francis Swanzy at Nos. 397, 817.57

GNA ADM 5/3/2, iii.58

Ibid., v, vi.59

Newbury Document No. 134, Parliamentary Papers 1842, xi [551], v-vi. 60
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justice rather than to administer law, indeed to be “quite independent of all positive

law.”   Nevertheless, neither Parliament nor the Colonial Office specified the extent of61

the jurisdiction of the Judicial Assessor or the manner in which he was to decide cases. 

Indeed, a  memorandum from James Stephen, Permanent Under Secretary of State,

eschewed enforcement of English law entirely.  These documents demonstrate the start

of a different approach taken by colonial administrators in Africa and bureaucrats in

London with the former being more aggressive in asserting claims to decision making

authority while the latter seeking, albeit without real effort or success, to rein in their

people on the periphery and permitting the judicial officers.

 In the absence of any express limitation on his authority, it is clear that Maclean

saw his powers to be coextensive with those of a metropolitan judge.   Responding to

the concerns set forth by the Secretary of State and Parliament, Maclean wrote to the

London Government, expressing his view of Britain as sovereign over the Fanti

Kingdoms by reason of the treaties of 1829 and 1831 that had never been renounced.

He noted that his summonses and warrants were issued with the same authority as if

they had been issued by an English Judge in the United Kingdom and he and the other

magistrates exercised civil and criminal jurisdiction over the population without any

objection from them.  62

BNA CO. 96/2, Memorandum by James Stephen, 3 December 1842,.61

BNA CO 96/4, 2.2.44.  Maclean always gave due deference to customary law.  Indeed he denied62

the existence of “British” as opposed to English or Scottish law and said that the latter was not “‘applicable
to a people whose wants, customs and feelings are totally different from those of Englishmen.’” Watt,
Poisoned Lives, 237.  But cf. his view on the necessity of English law and custom for trade purposes, ,     . 
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On March 12, 1843 Maclean was appointed to the office of Judicial Assessor.  63

In April and August 1843, Parliament passed two pieces of legislation crucial to the

exercise of legal jurisdiction outside the limits of the forts on the Gold Coast.  The first,

the Government of the Coast of Africa and Falkland Islands Settlement Act (6 Vict. c.

13), authorized the Queen and her Privy Council to ordain laws and create courts to

enforce those laws as was considered to be necessary to promote peace and order for

Britons “and others within the said present or future settlements.”  The second statute,

the Foreign Jurisdiction Act of 1843 (6 & 7 Vict. c. 94) authorized the exercise of

jurisdiction anywhere in the world to the same extent as if jurisdiction had been

obtained by cession or conquest.64

The London authorities were uncomfortable with the manner in which Maclean

accepted cases.  Therefore, in December 1843, the Colonial Secretary instructed the

new Lieutenant-Governor of the Gold Coast Settlements, H. W. Hill, as to the powers to

be exercised by Maclean as Judicial Assessor, once again warning of the limitations of

British authority:

As regards any powers to be exercised by Mr. Maclean among tribes not within
British territory, as proposed by the Select Committee of the House of Commons
. . , I need scarcely observe that it must rest with the sovereign power in each
Territory to authorise or permit the exercise of any jurisdiction within that
Territory, whether according to British Laws or the laws there prevalent.   65

It is evident that, at least up to this point, British policy was to refrain from

BNA CO 96/5, Dispatch from Lord Stanley, Colonial Secretary, to Maclean.63

It should be noted that the Foreign Jurisdiction Act authorized British courts to determine the64

existence and extent of their own jurisdiction.  W. C. Eckow Daniels, The Common Law in West Africa,
London: Butterworths 1964, 17.

BNA CO 96/4, Lord Stanley to H. W. Hill, 16 December 1843.65
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imposing British judicial authority on the indigens of the Gold Coast, albeit Maclean was

directed to continue his superintendence of the conduct of indigenous judges.  This66

seemingly contradictory directive was typical of Government policy during these years: 

the Government could not clearly specify how and to what extent it wished to proceed. 

Only the desire to limit British obligations was made clear, albeit only inferentially.

However, the failure of the Gold Coast and Falklands Island legislation to define the

extent of the administrative powers granted or the territorial limits in which those powers

could be exercised allowed local officials, whose policy considerations were not always

coextensive with those of the London Government, to extend control over cooperating

chiefs whose submission to jurisdiction could be said by the Gold Coast colonial

officials to constitute at least tacit recognition of a British protectorate.   The Order-in-67

Council of September 18, 1844 issued under the cited statutes did not clarify the issue

as it merely asserted the existence of British jurisdiction over territories adjacent to the

forts.  In principle, the statues and the Order-in-Council applied only to British subjects

and non-subjects who voluntarily submitted to British jurisdiction, but questions and

ambiguities remained and the method decided upon to resolves those questions and

ambiguities was a declaration of submission  prepared for execution by many of the

local chiefs.68

George E. Metcalfe, “After Maclean: Some Aspects of British Gold Coast Policy in the Mid-66

nineteenth Century,” Transactions of the Gold Coast and Togoland Historical Society, Vol. I, Part V
(1955):178-192, 183.
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the British Empire, edited by Judith Brown, William Roger Louis and Alaine M. Low, Vol. III, Oxford: Oxford
University Press, 1999, 170-197, 192.
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Carrying out his directive from the Colonial Office, on March 6, 1844, Lieutenant

Governor Hill presented to a number of Fanti chiefs a proposed agreement to submit to

British judicial jurisdiction in certain criminal cases.  This Declaration of the Fanti Chiefs,

a document that came to be known as The Bond,  was a brief recitation (only three69

paragraphs) of the signatory chiefs’ submission to the jurisdiction of a British judge in

specified criminal cases.  The chiefs acknowledged that “the first objects of law are the

protection of individuals and property,” that human sacrifice and panyaring are

“abominations and contrary to law,” and that “[m]urders, robberies and other crimes and

offences will be tried and inquired before the Queen’s judicial officers and the chiefs of

the district, moulding (sic) the customs of the country to the general principles of British

law.”   The Bond was not a formal treaty and did little beyond documenting the70

preexisting situation where cases had been submitted voluntarily to Maclean and his

colleagues.   On its face, the Bond was limited to criminal jurisdiction although civil71

cases still made up most of the work of the Judicial Assessor.72

Previously Maclean had negotiated a treaty with a Fanti coastal king, Kwecka Aka, whereby the69

king agreed not to execute anyone or sell anyone into slavery except after trial.  This so-called Code of
Laws and Regulations was a precursor to the Bond.  Watt, Poisoned Lives, 147.

Metcalfe Documents, No. 145. Originally signed by eight Fanti kings, by the end of 1844, sixteen70

additional names had been added.  Hayford, Gold Coast Native Institutions, 367-368
A. Adu Boahen, African Perspective on Colonialism, Baltimore, MD: Johns Hopkins University71

Press, 1987, 41.
W. Brandford Griffith, Jr., argued that the Bond “was of small intrinsic value.  It was only made, he 72

contended, to satisfy the scruples of the Home Government for, “whether by virtue of our protection, or by
consent or by usage or by usurpation, we had undoubtedly acquired the right of jurisdiction civil and
criminal,” which together with the British Settlement Act of 1843 (6 & 7 Vict. c. 13) and the Foreign
Jurisdiction Act of 1843 (6 & 7 Vict. c. 94) provided a legal basis for the assertion of jurisdiction. Griffith
says that the duties of Judicial Assessor were never defined except to say that “‘the system upon which
Mr. Maclean has proceeded in the exercise of judicial powers over the natives is to be taken as the guide
for the exercise of the powers of Assessor for the future.’”  BNA CO 96/723/3, A Note on the History of the
British Courts in the Gold Coast Colony with a Brief Account of the Changes in the Constitution of the
Colony, 1, 14.
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The chief significance of the Bond is to be found in the final phrase: “moulding

(sic) the customs of the country to the general principles of British law,” as this phrase

permitted the British judicial officer enormous leeway in applying the common law in

situations where customary law should prevail.  Indeed, almost immediately, the

indigenous chiefs began to absent themselves from the joint courts, permitting Maclean

and his assistants to decide cases on their own, the chiefs being satisfied to collect

their fees while allowing Britons to assume responsibility for the imposition of

punishment on Africans.   Indeed, in October 1845, the Governor reported to London,73

that the Judicial Assessor had heard all but two of over one hundred cases alone,

without the chiefs or native councillors.   And this despite a directive from the Colonial74

Office that the Judicial Assessor was not to sit alone or to decide cases independently.  75

Thus, notwithstanding any policy to the contrary, the colonial officials on the Gold Coast

were assuming more and more responsibility for the administration of justice among the

indigenous peoples.

The Role of British Judges After Maclean’s Death

After Maclean’s death in 1847, he was succeeded as Judicial Assessor first by

Brodie Cruickshank and then by James Bannerman, neither of whom was a trained

attorney.  They followed the path established by Maclean, one that the Secretary of

Sarbah, Fanti National Constitution, 99; Metcalfe, Maclean of the Gold Coast: the Life and Times73

of George Maclean, 1801-1847, 307.  Danquah claims that Maclean, who was not an attorney, drafted the
Bond himself, thereby accounting for the vagueness of its terminology, but that he was uninterested in
acquiring political power thereby but only in introducing British concepts of justice to the Fanti.  J. B.
Danquah,  “The Historical Significance of the Bond of 1844,” 7.
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BNA CO 96/4, 11.22.44 .75

-69-



State, Lord Stanley said should be “taken as a guide for the exercise of the powers of

the Assessor in the future.”   However, by 1850, the Judicial Assessors were being76

recruited from the English bar and these men were inclined toward the law they knew,

the common law, rather than customary law, and they had to be reminded of the limits

of their jurisdiction.  As long as James Stephen held sway in the Colonial Office as the

Permanent Undersecretary, the drift toward the common law would be held in check

insofar as official policy was concerned as he was utterly opposed to the exercise of

any judicial power at all outside of the forts.    Expansion of English common law on the77

Gold Coast was also resisted by a number of indigenous authorities. 

Despite such Colonial Office skepticism as to the propriety of Britons exercising

judicial jurisdiction over Africans, Cape Coast Castle remained a long way from London

and bureaucrats were able to exercise little supervision on the manner in which colonial

administrators handled their day-to-day responsibilities.  Moreover, by 1849, commerce

on the Gold Coast had increased many fold and both European and African merchants

had factors, or agents, at different places in the interior who kept books and accounted

to their employers on the coast with a concomitant increase in the need for credit and a

more efficient means of resolving disputes over nonpayment.   Trading enterprises had78

relied on the local chiefs to assure payment because such chiefs wanted to attract

Watt, 240.76

BNA CO 96/7, Minute of James Stephen, 1.28.46.77
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business to their towns and ports.   Now such reliance, even with the presence of a79

Judicial Assessor, no longer seemed justified.  Consequently litigation related to

increased commerce also increased.

By virtue of a Supreme Court Ordinance enacted in 1853, the Judicial Assessor

was to “assist” Native Chiefs but was also to fill the office of Chief Justice of the

Supreme Court.   The Governor-in-Council was to act as a local appellate court.  Both80

the Order-in-Council and the Supreme Court Ordinance assumed consent and/or

acquiescence of the natives as required by the Foreign Jurisdiction Act of 1843, 6&7

Vict. c. 13, C. 94.   As it turned out, in the years after enactment of these measures, 81

rather than the Assessor assisting the Chiefs, it was the Chiefs who assisted the

Assessor.   James Bannerman, now acting Governor, and concerned that judicial82

jurisdiction had grown beyond reasonable limits complained to the Colonial Secretary

that the post of Judicial Assessor had evolved into “the supreme judicial authority, even

where purely native law is administered” and that he had assumed jurisdiction in civil as

well as criminal cases, albeit with the acquiescence of the native authorities.83

In 1856, an Order-in-Council (4 April 1856), authorized the new Supreme Court

Colin W. Newbury, “Credit in Early Nineteenth Century West African Trade,” The Journal of79

African History, Vol. 13, No. 1. (1972): 81-95, 86; Sir Frederick Pedler, “British Planning and Private
Enterprise in Colonial Africa,” in Colonialism in Africa, 1870-1960, Vol. 3, 97.

By successive ordinances in 1856, 1857 and 1859, the jurisdiction of the Supreme Court was80

expanded to include probate, equity and matrimonial matters.  Daniels, The Common Law in West Africa , 
24.

See also, N. A. Ollennu, “The Law of Succession in Ghana,” in University of Ife Institute of African81

Studies, Integration of Customary and Modern Legal Systems in Africa, compiled by Antony Allot, New
York: African Publishing Corporation, 1971, 293-310, 295-296..
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to hear cases in territories “protected by the Crown” to the same extent that they did in

the forts (i.e. on British territory) without the cooperation of any local authority, although

the consent of both local chiefs and litigants had to be obtained for the case to be

decided pursuant to the common law.   Griffith, too, noted that from the creation of a84

Supreme Court for the forts and settlements in 1853 there was a dual jurisdiction in the

Gold Coast: one dealing with matters inside the forts and settlements and one dealing

with matters outside the forts and settlements.  One person filled both positions as

Chief Justice and Judicial Assessor.  In the former incarnation, he was bound by

English rules of procedure and evidence while in the latter he could make up the rules

as he thought best.  Gradually, according to Griffith, the two jurisdictions began to

merge so that by 1865, Hackett, the Chief Justice and Judicial Advisor said that he sat

in only one court, no chiefs sat with him and he heard appeals from native tribunals.85

The trend toward supremacy of the British judiciary enforcing the common law

was accelerated by the enactment in 1858 of an Insolvency Ordinance that imposed the

provisions of the English Insolvency Act on the Settlements.   Now, with a new court86

open to African creditors seeking redress under English law, the customary courts were

being increasingly undermined as was the prestige and influence of the traditional

authorities.   Lieutenant-Governor Pine complained to his superior in Freetown, Sierra87

Leone, that such interference with the chiefs was harming British influence but he felt

GNA ADM 5/3/16, 4.4.53, 12. 84
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powerless to rein in the judges.88

Not every chief acceded to the influence of the British judicial authorities.  King

John Aggery, King of Cape Coast objected strenuously to the reservation by the

colonial authorities of appellate jurisdiction from decisions of the King’s court and the

maintenance of a suit in the Judicial Assessor’s court against the judge that he had

appointed.  He complained to Governor Pine, accusing Captain Maclean of having

“wrested from the hands of our kings, chiefs and headmen, their power to govern their

own subjects.”  For his pains,  was ordered by Lord Carnarvon, the Secretary of State,

to be exiled to Sierra Leone.89

Contradictory British Policies Leading Up to Creation of the Colony

In the period leading up to 1874, colonial judges in the Gold Coast continued to

exercise jurisdiction over Africans living outside the Settlements despite the rather

feeble efforts by the Government in London to extricate Great Britain from the

complications of governing a territory in which British interests were minimal.  Thus, 

both the Foreign Office and the Colonial Office opposed any formal territorial

expansion.  It was their policy to limit Britain’s involvement to the suppression of the

slave trade and to bring the advantages, as they saw it, of religion, civilization and

commerce to the “miserable inhabitants of Africa,” by supporting merchants and

missionaries in the least intrusive manner possible.   Such a limited involvement90

BNA CO 96/41, 8.31.57, letter to Governor Labouchere from Lt.-Governor Pine. 88
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seemed to be more and more difficult to maintain and the British Government never did

do so.  As will be seen below, the British Government executed a series of contradictory

policies ultimately giving up all efforts to limit its involvement in Gold Coast affairs.

British wavering as to their proper and most desirable role on the Gold Coast

continued into the 1860's.  In 1863, reacting to the refusal of the Lt.-Governor to

extradite two fugitives, the Ashanti had invaded the Fanti states under British protection

and inflicted a serious defeat on them and their British ally.  Such defeat produced

agitation in Parliament to give up the West African forts entirely.  Some MP’s expressed

complete accord with Captain Andrew Clarke of the Royal Engineers, a veteran of the

latest Ashanti War, who urged the War Office to evacuate the forts since trade, he

argued, could not be promoted by imposing “our institutions upon a people to whom

they are neither suited nor applicable.”   At the urging of these MP’s in 1866 Parliament91

convened a Select Committee to examine Britain’s then current role in the West African

Settlements.

The Select Committee heard Sir Benjamin Pine, the Lieutenant-Governor, who

told them that the Judicial Assessor/Chief Justice routinely held court and decided

cases in the Queen’s name rather than the chiefs’ on the basis of British rather than the

customary law that, he admitted, should be the basis for decision unless it was

repugnant to principles of humanity.  Moreover, Pine conceded,  the manner in which

Michael Crowder, West Africa Under Colonial Rule (London: Hutchinson, 1964) 145-146; William91

David McIntyre, The Imperial Frontier in the Tropics, 1865-75 ,London: Macmillan; New York: St. Martin’s
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justice had been administered undermined native authority.   Chief Justice William92

Haskell acknowledged that when he held court in the Fanti lands, he never sat with any

of the local chiefs as it would be impossible for an English judge to sit collegially with a

native judge to administer justice, and that he applied English law to the extent that he

felt it to be consistent with “natural law.” . Finally he conceded that in matters between

Britons and Africans, he decided on the basis of the common law or the British law

mercantile.93

The Committee’s Report criticized the Judicial Assessor, arguing that he does

not fulfill “the first intention of the office, assisting the chiefs in administering justice, but

supercedes their authority by decisions according to his own sole judgment.” He

introduced “needless technicalities and expense, and the employment of attorneys,

when the natives had better speak for themselves.” The Committee resolved that the

chiefs “should be rather left to exercise their own jurisdiction, with only an appeal, when

necessary to the English magistracy.”   This desire to limit the role of the Judicial94

Assessor was consistent with the Committee’s view that Britain was present primarily, if

not only, to stamp out the slave trade and it looked forward to the day when Britain’s

commitments could be reduced if not eliminated entirely.  In the interim, it 

recommended a prohibition of all further territorial expansion or the assertion of any

further protectorates in West Africa and that the existing protectorates be maintained

Irish University Press Series of British Parliamentary Papers (Shannon: Irish University Press,92

1968), Vol. 5,128.  It should be noted that until 1900, no effort was made to assert any kind of judicial
jurisdiction over the Ashanti or their territories.

Ibid., 262-264; see also Johnston, 65.93

Ibid., Draft Report of the Select Committee on Africa (Western Coast). 94
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only until the Fanti kings felt that they do without such protection, but they were not to

be encouraged to rely on British help, even in the administration of justice.  Finally, the

Committee recommended that the Judicial Assessor return to the jurisdiction originally

specified and cease to decide cases on any basis other than customary law.95

Gallagher and Robinson have implied that the Committee’s expressed desire to

withdraw from West Africa was a mere sham and didn’t allow for the extension of

existing settlements by colonial officials on the scene.    The fact that six years later,96

Parliament enacted the West Africa Settlements Act (34 & 35 Vict. c. 8) that extended

British jurisdiction to cover crimes committed within twenty miles of a British settlement

or of an adjacent protectorate (emphasis mine) by Britons or persons not subject to any

“civilized power” tends to support Gallagher’s and Robinson’s suggestion about British

good faith.

At the time of the debate on this legislation, the Government advised Parliament

of its unwillingness to withdraw so long as the Dutch remained.  However, in 1872,

Britain reached agreement to acquire all the Dutch posts on the Gold Coast.  It was now

the sole remaining European power, but before it could formulate a plan to withdraw,

the Ashanti army again invaded the south.   By the time that a substantial British Army97

under General Garnet Wolsey had defeated the Ashanti and occupied their capital of

Ibid.95

John Gallagher and Ronald Robinson, “The Imperialism of Free Trade,” The Economic History96

Review, Vol. 6, No. 1 (1953)1-15, 4; see also, Padmore, The Gold Coast Revolution, 31-32.  Padmore
contends that a reduction in trade and an increase in capital looking for investment outlets in mining and
agriculture pushed the Government into ignoring Parliament and keeping and even expanding Britain’s
African possessions.

J. R. M. Butler,“Imperial Questions in British Politics, 1868-1880,” in The Cambridge History of the97

British Empire, Vol. III, edited by E. A. Banians, J. R. M. Butler, P. N. S. Mansergh and E. A. Walker,
Cambridge: Cambridge University Press, 1959, 17-64, 35.
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Kumasi, all thought of withdrawal had vanished, Parliamentary opinion to the contrary

notwithstanding.  Now the rationale for remaining on the Gold Coast was the moral

necessity to eliminate slavery.98

British reluctance to impose European values beyond extermination of slavery

was revealed to be less than honest by the circumstances surrounding the creation of

the Fanti Confederacy, that the Africans created for themselves in 1868.  A unique

constitutional structure, the Fanti Confederation, an amalgam of the Fanti states of what

is now southern Ghana, with its own executive, legislature and judiciary, was an act

promoted by the spirit if not the letter of the conclusions of the Parliamentary

Committee, but it evoked an almost violent response from British colonial officials in

Africa as well as a felt need for a national army to protect the Fanti States’ role as

middlemen in trade, a role threatened by Ashanti success in trading directly with the

coastal and British merchants.   In 1871, the Governor in Freetown, John Kendall, then99

responsible for the Gold Coast, characterized the Confederation as “too absurd and

impracticable to be seriously considered,” done only for pecuniary gain by requiring tolls

on goods passing through Mankessa between Kumasi and Cape Coast.   The100

Johnston, 77.  In the mid nineteenth century, Brodie Cruickshank had written a more nuanced98

view of Gold Coast slavery as one of dependence and clientage where the “socially weak” entered into a
subordinate relationship with a stronger patron.  Slaves, according to Cruickshank, were only those
purchased with money.  See, Peter Haenger, Slaves and Slaveholders on the Gold Coast: Towards an
Understanding of Social Bondage in West Africa, Basel: Helbing & Lichtenhahn Verlag, AG, 1997, 3.

Francis Agbodeka, “The Fanti Confederacy, 1865-69,” Transactions of the Historical Society of99

Ghana, Vol. 7 (1964): 82-123, 84.  Agbodeka argues that many Fanti chiefs resented the assertion of
jurisdiction by the British pursuant to the Bond of 1844 and did not feel compelled to honor such claims
since the British had ceased to pay the chiefs the stipends for which the chiefs felt that British jurisdiction
was the consideration.  Ibid., 83.

BNA CO 879/4/2, Item No. 1, 12.16.71, Dispatch from the Governor of Sierra Leone and the Gold100

Coast.
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Governor noted the report of Gold Coast Acting Administrator, C. S. Salmon, claiming

that the people opposed the new Confederation, that he had declared the Fanti actions

to be illegal, that he had arrested all members of the Confederation Ministry except

those who disavowed any connection with the Confederation and that they would be

tried in the Judicial Assessor’s court.   The Governor justified his actions on the101

grounds that “[t]he authority of the protecting power [Great Britain] respecting life and

death, the levying of taxes and the making of treaties with foreign powers and the

supremacy of its courts (emphasis mine) is well established by custom and precedent

and could not be departed from without dire confusion resulting.”102

Much to the surprise of those officials in West Africa, I am sure, the Secretary of

State, Earl Kimberley’s response strongly criticized their conduct.  “I cannot but regret

that persons claiming to hold office under the Confederation should have been

arrested” even though released on bail, he said.  He continued that even though some

provisions of the Confederation constitution were inconsistent with the Protectorate, the

Administrator overreached.  He should have warned the Confederation ministry that

their constitution would not be recognized until approved by the Secretary of State, not

arrested them.  Kimberley directed the Administrator to stay any proceedings before the

Judicial Assessor and to free everyone who had been detained.  Her Majesty’s

Government, Kimberley went on, does not want to discourage “legitimate efforts by

Fantis to establish for themselves an improved form of government” although the British

Ibid.,12.4.71 .101

Ibid.,12.10.71. 102
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Government must be consulted first.   Despite protestations from an agent of the103

Confederation that “no rebellion against British supremacy, no defiance of British

authority” was intended or shown, as well as  Secretary of State Kimberley’s expression

of support for it, nothing more was heard about the creation of an indigenous

Confederation subject to British rule.   104

Creation of the Gold Coast Colony

Those officials in the Colonial Office as well as on the Gold Coast desirous of

remaining in power in West Africa prevailed over those eager to withdraw when, in

August 1874, Her Majesty’s Government issued a Royal Proclamation declaring the

existence of a new Gold Coast Colony consisting of all of the coastal region of the Gold

Coast to the Volta River on the east and the Ivory Coast on the west as well as the

settlement of Lagos, Nigeria created by Royal Patent on July 24, 1874.   The105

document declared the Queen’s power and jurisdiction to administer justice, to outlaw

panyaring, to abolish slave trading, human sacrifice, judicial torture and “other immoral,

barbarous, and cruel customs.,” to take measures concerning domestic slavery and

pawning (offering the services of one’s self or of a relative as security for a loan or

repayment of a debt) and to establish courts and enact laws.   On August 6, 1874 an106

Order-in-Council issued implementing the power and jurisdiction proclaimed to exist in

the Queen.  It created a Legislative Council, gave the Governor a veto and authorized

Ibid., 1.16.72, Dispatch No. 2.103

Ibid., 1.2.72.104

Louis Hertslet and Edward Hertslet, eds., A Complete Collection of Treaties and Conventions, 58105

vols. (London: Butterworths, 1820-1903), Letters Patent dated 24 July 1874, Vol. 15, 519-522.
Newbury Documents, Proclamation Defining the Nature and Extent of the Queen’s Jurisdiction on106

the Gold Coast, Parliamentary Papers, 1875 [C. 1139] 3-6.
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the Colonial Secretary to issue additional directions.   107

In his initial dispatch to the new Governor, Colonial Secretary Lord Carnarvon

rehearsed the history of the extension of judicial jurisdiction over the territories of the

Gold Coast from the time of George Maclean, described the Bond but asserted that the

definition of jurisdiction contained therein, “either from being an inadequate

representation of the facts as they then existed, or from change of circumstances,” no

longer represented the extent and scope of British power.  He acknowledged that the

Bond afforded no civil jurisdiction but justified, the exercise of such jurisdiction over the

prior thirty years by the”sufferance and tacit assent” of the indigenous population. 

Negotiation of a new Bond was considered, he went on to say, but the recent victory

over the Ashanti established British power and resources to the point that only “an act

of sovereign power” was appropriate.108

With the creation of the Gold Coast Colony through the Order-in-Council of July

1874 came the necessity to erect a system of courts to administer justice.  One of the

main points of British policy in developing a system of British courts was to do away

with, albeit gradually, the criminal jurisdiction of the native tribunals.   In order to109

promote this policy, Sir Julian Paunceforte, the Legal Advisor to the Colonial Office

recommended that the Supreme Court Ordinance to be enacted in the new Colony

should take into consideration  material similar to that found in the English Judicature

Metcalfe Documents, No. 303, Order-in-Council, 6 August 1874, Parliamentary Papers, 1875 [C.107

1139], LII.
Metcalfe Documents, No. 304, Despatch from Colonial Secretary to G. C. Strahan, Acting108

Governor of the Gold Coast Colony, 20 August 1874, Parliamentary Papers, 1875 [C. 1139] 2-5. 
BNA CO 96/112, No. 13, 9.27.1874, Minute from Sir Julian Paunceforte to Lord Carnarvon,109

Secretary of State, 10.1.1874.

-80-



Act, the Fiji Supreme Court Act then being drafted, ordinances concerning

extraterritorial British courts in China and Japan, consular courts in the Middle East, the

Hong Kong codes of civil and criminal procedure, the Hong Kong Summary Jurisdiction

Ordinance (which afforded a model for small claims determinations), the Leeward

Islands Summary Procedure Ordinance (which provided a good model for Magistrates’

jurisdiction), the Hong Kong Evidence Ordinance, the Indian Evidence Act, the Straits

Settlements Penal Code and the English Criminal Procedure Act.110

Paunceforte suggested Indian procedure for criminal cases as it authorized

judges and magistrates to interrogate defendants.  He sent copies of all of this

legislation to the current Gold Coast Chief Magistrate, David Chalmers, who had been

tasked with drafting such an Ordinance.  There were to be no civil juries, but the judges

were to be authorized to associate with them chiefs as assessors in appropriate

cases.   Since a Criminal Procedure Ordinance was to be prepared at the same time,111

consideration had to be given to whether trial by jury was applicable to the Gold Coast

and if so whether to all or only to some criminal cases: “having particular regard to the

fact that a European jury will not do justice to the case of a coloured man and that a

black jury is quite worthless.”  Edward Fairfield, a relatively junior but influential young

officer, recommended jury trials only for capital cases.  112

The Court that Paunceforte envisioned would have all the jurisdiction of the

Supreme Court of Judicature of England, law, equity, criminal assizes, probate and

Ibid.110

BNA CO 96/112, No. 13, 9.27.1874, Minute from Sir Julian Paunceforte to Lord Herbert.111

BNA CO/96/112, Confidential, 12.15.1874.112
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bankruptcy.  The Court should apply principles of equity to tort and contract cases

between “Civilized Persons and Mere Natives,” English law should be applied to cases

involving Europeans and “Christian Natives who have adopted a civilized mode of life”

as to personal rights and the mercantile law of England should govern commercial and

shipping cases.  The Ordinance should include a Reception provision as to the laws of

England in force on July 24, 1874, the date the new Colony was proclaimed.   It should

provide for the enforcement of customary law in actions between natives, family

relations, devolution of property upon death, marriage and land tenure. That is, in suits

between natives, the governing law was to be the “well established Customs and

usages provided these be proved to the satisfaction of the Court” and that are not

repugnant to morality, the principles of equity or natural justice.113

 Paunceforte told Robert Herbert, Permanent Undersecretary of State, that he

thought the Court should have three judges, two Puisne Judges and a Chief Justice,

which position, he told Herbert, he had promised to Chalmers.  In addition, he proposed

a staff of Magistrates who would be appointed by the judges, as would the District

Commissioners, as Commissioners of the Supreme Court and would be empowered to

hear motions, examine witnesses, conduct proceedings to enforce judgments and act

as arbitrators.  They would also have summary jurisdiction in petty criminal and debt

cases.  Paunceforte wanted the procedure to be as simple as possible so that a plaintiff

would tell a clerk of court what his claim was and show up on the specified date with his

witnesses for a hearing.  The clerk would prepare a complaint on the basis of what the

BNA CO 96/112, No. 13, 9.27.1874.113
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plaintiff had told him and have it served on the defendant with a notice to show up on

the specified trial date with his witnesses, There would be no necessity for a formal

Answer or any other pleadings.

The new Supreme Court’s jurisdiction would be concurrent with that of the

existing customary courts and would, it was anticipated attract considerable business

that would otherwise have gone to such local courts.  Lord Carnarvon, the Secretary of

State, expressed his expectations for the new Supreme Court:

When the Supreme Court is established, I should hope that its influence might
be so widely extended as to supercede in most Districts of the Protectorates the
Courts of the Native Kings which are in themselves open to objections, and in
view of the present policy towards the Native Rulers, there is no political reason
to encourage.  The Natives do not place a high value on time and those living at
a moderate distance from the Coast would probably report for justice to the
nearest Magisterial post on the Seaboard. . . . wherever the Colonial Courts can
be made to meet the requirements of the people of the District.  I should as I
have intimated be prepared for the suppression of the Native Courts of that
District. . . . Where this cannot be effected, the Native Courts should be
regulated . . . .”114

Clearly the intent of the colonial power was to preserve customary law and the

courts that enforced it only so long as it took for British courts and English law to take

root in the society.   Moving rapidly in accordance with these Colonial Office115

GNA ADM 1/1/39, 347-348, ¶15.  The people of the Gold Coast had long ago learned to trust the114

British courts in land as in other cases.  In 1910, when exclusive jurisdiction over most intra-native
litigation, and all land litigation, was given to the customary courts loud complaints were heard that “is not
right, that it is not fair,” because they had been told that they were imperial subjects and as such they
should have the right to the protection of imperial courts.  Magnus Sampson,  ed., West African
Leadership: Public Speeches Delivered by J. E. Casely Hayford, London: Frank Cass & Co., Ltd. [1951],
1969, 120.

The British had good reason to believe that such a result would not be long in coming.  Various115

cases gradually imported ideas of English liberty and common law protections of such liberty, such as
freedom from improper arrest, see Tamakloe v Mitchell [1892] Redwar 146.  The idea that one could do or
say what one pleased as long as no law was broken appealed to indigenous people who had been
penalized for infractions against the dignity of the chiefs under traditional law, e.g. insults, etc.  S. O. 
Gyandoh, Jr., “Liberty and the Courts, A Survey of the Judicial Protection of Liberty of the Individual in

(continued...)
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instructions, Governor George Strahan asked the Secretary of State for the immediate

appointment of judicial officers who would ”take their places in the new judicial system

upon the courts of justice being established.”  It would be desirable for them to come

quickly so as to have as much time as possible to familiarize themselves “in the

peculiarities of unwritten native law” and the “native character” before they assumed

responsibility of judging.   In September, Strahan sent the draft Supreme Court116

Ordinance and Chalmers report on his drafting of the document to the Colonial Office. 

Chalmers particularly noted that he proposed to establish a Court not merely for the

Colony but for the “territories near or adjacent thereto.”   No one in Accra or London117

caviled at this assumption of sovereign power in states linked to Great Britain solely by

treaties of protection.  Indeed, none of the customary authorities in those territories

expressed any opposition either.

Pending submission to and enactment by the Colonial Legislature, the Gold

Coast Government issued a Proclamation asserting jurisdiction, inter alia, to preserve

public peace, property and protection of individuals, administration of civil and criminal

justice, including creation of a Supreme Court in lieu of the Judicial Assessor’ Court,

magistrates courts, Native Courts [thus from the outset denying inherent jurisdiction of

native courts] and such other courts as shall be deemed expedient; claiming the

authority: to legislate as to crimes, civil wrongs, property rights, contracts and fiduciary

(...continued)115

Ghana During the Last Hundred Years,” in Essays in Ghanaian Law, Supreme Court Centenary
Publication, 1876-1976, edited by W. C. Ekow Daniels and Gordon R. Woodman, Accra: Ghana
Publishing Corp., 1976, 64, 66. 

GNA ADM 1/2/20, No. 154, 7.10.1875; No. 237, 12.12.1875. 116

BNA CO 96/116, No. 181, 9.6.1875, Enclosure 1, 9.6.1875. 117

-84-



relations “framed with due regard to native law and customs where they are not

repugnant to justice, equity and good conscience”; to determine appeals from Native

Tribunals to magistrates or to the Supreme Court; to try criminal cases; to regulate

native prisons; to extinguish human sacrifice, panyaring, judicial torture “and other

immoral, barbarous, and cruel customs”; to abolish the slave trade, “Measures with

regard to domestic slavery and pawning”; and settling, through the Governor, intertribal

disputes.  Gareth Austin argues that British courts were indifferent to pawning up to the

late nineteenth century and did not enforce criminal prohibitions because they saw

pawns as proper security for debt.  In 1907 the attitude of the Colonial Office and

Colonial Government changed and pawns were no longer recognized except as to

women pawns whose existence continued to the 1940's in the guise of marriage

payments.  118

The draft ordinance submitted to the Colonial Office included rules common to

civil and criminal cases and a separate schedule of rules for civil cases that Chalmers

said reduced to writing prior practice.  Separate rules for criminal cases were embodied

in a Criminal Procedure Code, a draft of which was also sent to the Colonial Office. 

Chalmers proposed that the Supreme Court should include a Chief Justice, the Chief

Magistrate of the Gold Coast Settlements and the Chief Magistrate of Lagos as Puisne

Judges and additional Puisne Judges as might be needed.  Chalmers recommended a

Ful, that is an appellate, Court of two judges, since if all three judges were required for

appellate work, no other work could be done.  With no apparent concern for the conflict

Gareth Austin, “Human Pawning in Asante 1865-1950: Coercion, Gender and Cocoa,” in118

Pawnship in Africa: Debt Bondage in Historical Perspective, edited by Toyin Falola and Paul E. Lovejoy, 
Boulder, CO: Westview Press, Inc. 1994, 135, 138.
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of interest he was embedding in the administrative office of District Commissioner, his

draft created them Commissioners of the Supreme Court to do judicial work subject to

supervision by the Chief Justice with civil jurisdiction by consent of the parties if the

amount in issue did not exceed twice the amount of the maximum civil jurisdiction of

their courts.  He limited appeals in civil cases to those where amount in issue was £50

or more, a provision that eliminated the right of appeal in the vast majority of the cases

that the Supreme Court was expected to hear.  Moreover there would be no appeal to

the Full Court from an order of the Supreme Court affirming the judgment of a District

Commissioner without leave from the Supreme Court.  His draft also contained

provisions regulating admission to practice as well as how practice by barristers was to

be conducted that were adapted from the Fiji Ordinance and were designed to limit fees

charged and to discourage unnecessary litigation.  The Criminal Procedure Code

provided for jury trial only in capital cases and in such other cases as the Governor

might prescribe.  119

Even before the Supreme Court Ordinance went into effect, Strahan and

Chalmers were petitioning the Colonial Office for more judges, as, they said, the two

existing Puisne Judges were “full up.”  Five such judges would be necessary to handle

the work in the Gold Coast as well as Lagos and even that number might be insufficient

as the population was litigious, they preferred the British courts and the climate was so

insalubrious that frequent leaves were required to protect the health of the European

judges requiring more judges to cover for those on leave.   Moreover, the salary of

Ibid.119

-86-



District Commissioners should be doubled to attract candidates “learned in the law.”  120

Lord Carnarvon rejected both requests, the former because “given the small number of

white inhabitants, the existing legal establishment is ample,” and the latter because

such a salary increases were not justified by the estimates as the cost of the judiciary

was already too high.   Evidently neither Carnarvon nor his advisers saw the Supreme121

Court as a forum for litigation between natives, although the Ordinance afforded such a

forum and history taught them that Gold Coast litigants would happily seek their judicial

remedies in British courts.

BNA CO 96/120, No 32, 1.22.1876.120

Ibid., No. 65, 6.22.1876.121
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CHAPTER III – THE JUDGES – THEIR RECRUITMENT AND INDEPENDENCE

The title of “Judge” was officially conferred in the Gold Coast only on the men

who sat on the Gold Coast Supreme Court, but they were not the sole officials to

engage in adjudication.  In addition there were the District Commissioners who

performed judicial functions as part of their duties and, later, Police Magistrates and

Provincial Commissioners, as well.   In this Chapter, I discuss the recruiting of1

candidates for judicial and administrative service on the Gold Coast, how they were

selected and trained and issues concerning their independence from executive

pressure and interference, including their tenure. 

Anthony Kirk-Greene, whose work extended to the entirety of the colonial

service, not just Africa, confirms through a statistical study the impression of the

colonial governors that there were never a satisfactory number of colonial officials in the

dependencies.   Kirk-Greene has done extensive work with respect to the origins,2

recruitment and training of District Commissioners, as has Henrika Kuklick.  Kirk-

Greene studied what he calls the “generic District Officer,” while Kuklick focused on the

Gold Coast.  Both dealt with District Commissioners as members of the Colonial

A memorandum drafted by H. F. Wilson of the Colonial Office listed positions available in the Gold1

Coast as including the Chief Justice, three Puisne Judges, the Attorney General, the Solicitor General, the
Chief Registrar to the Supreme Court and District Commissioners.  The memorandum points out that in
the Gold Coast Colony, District Commissioners are Magistrates with limited civil and criminal jurisdiction
as well as performing whatever additional duties the Governor may assign them.  District Commissioners
are appointed to three year terms that may be canceled at the Governor’s discretion.   BNA CO 429/18,
3.1899. 

Anthony Kirk-Greene, “The Thin White Line: The Size of the British Colonial Service in Africa,”2

African Affairs, Vol. 79, No. 314 (January 1980), 25-44, 26.  Kirk-Greene shows, in 1925, a total of 79
administrative officers who also performed judicial duties, a number that fell by five in 1935. Ibid., 34.; 
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Administrative Service although both barely mention their magisterial and judicial

functions.  In so doing, they lend credence to the oft repeated criticisms of these

officials as lacking judicial independence and exercising their judicial functions to carry

out political policy.  Indeed, Kirk-Greene emphasizes the continuing and “central

involvement” with native authorities and administrators as political advisors.   Judges3

were colonial officers subject to the discipline of the Colonial Service but sought the

independence that characterized their metropolitan counterparts.  Given the importance

of their position, it is essential, I argue, to know who were the men, and they were all

men, appointed to serve in the judiciary, even those like District Commissioners who

fulfilled both administrative and magisterial roles and how they were appointed.   

Kuklick argues that such training as the new appointees received prior to 1926

was superficial and inadequate, a three month smattering of many subjects, of which

law was one.  This, she contends was because of an “anti-vocational prejudice” in the

Colonial Office.  says, that to the men in the Colonial Office, social polish was more

important than knowledge.   Because she ignored the judicial functions of the colonial4

officials she studied, not even mentioning the creation of the Colonial Legal Service,

Kuklick left an gap in the study of the men who served as judges in the Gold Coast.  As

noted above, the judges performed functions that were critical not merely to British

Anthony Kirk-Greene,  Britain’s Imperial Administrators, 1858-1966, New York: St. Martin’s Press,3

Inc., 2000, 146.
 The Imperial Bureaucrat, 26    The three month course was thereafter extended to one year,4

primarily to attract more OxBridge applicants.
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administration but to the lives of a populace that was considered to be very litigious.  To

decide their many disputes in a rational and peaceful fashion served not merely to

avoid violence but to bind that populace to the British notion of the rule of law.  Thus, I

contend, it is important to know who there men were and how they were chosen and

trained.

Among other historians, Sir Alan Ward and John J. McLaren, who studied legal

appointments in Canada and Australia and the Empire in general, saw many lawyers

who sought employment in the colonial service as failed barristers looking for

advancement in the colonies.   Martin J. Wiener observed that the Colonial Office5

sought compliant personalities that would not make waves in dealing with the

administration.   My examination of several dozens of applications for appointments and6

the Colonial Office notes on such applications tends to support the conclusion that

many applicants were unsuccessful barristers, but does not show a prejudice for those

who would simply follow the Governors’ orders. 

The jurisdiction of the Supreme Court under the Supreme Court Ordinance was

subject to expansion or contraction on the order of the Governor-in-Council which,

pursuant to Section 20(a) could declare that such jurisdiction should not extend to any

portion of the Colony specified in the order or could limit in any portion of the Colony

Sir Alan Ward, Colonial Civil Servant, London: George Allen & Unwin Ltd., 1948;  John McLaren,5

DeWigged, Bothered and Bewildered: British Colonial Judges on Trial, 1800-1900, Toronto: University of
Toronto Press, 2011.

Martin J. Wiener, An Empire On Trial: Race, Murder and Justice Under British Rule, 1870-1935,6

Cambridge: Cambridge University Press, 2009.
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specified in the order the class of causes or matters that might be heard by the Court.  7

This provision afforded the Executive a powerful weapon with which to control a Bench

that might decide matters contrary to the wishes of the administration.   While it may

have been unusual for judges to be removed, suspended or transferred for political

reasons, as Wiener argues, “the sword of removal always hung over their heads, and

sometimes . . . indeed fell.”  8

Origins of the Judges: Education and Training or Lack Thereof  

The men who were recruited into the Colonial Service as administrative officers

came principally from Oxford and Cambridge, Trinity College and the University of

Edinburgh, and, unless they were barristers or solicitors, received little legal training for

carrying out these judicial and magisterial duties.   Indeed, from the earliest days of the9

colony, the Governors requested that District Commissioners have legal credentials. 

Information for potential recruits specified the necessity of such credentials, but more

and more over the period under study, such requirement was ignored.

Supreme Court Ordinance No. 4 of 1876, §20(A)(1) and 20(A)(2).7

Wiener, 11-12.8

Anthony Kirk-Greene notes his regrets at not having paid adequate attention to his Cambridge law9

tutorials because, he says, he was more interested in earning “a place in the University hockey XI than
with the niceties of criminal law.”  Anthony Kirk-Greene,  “‘Court Adjourned’: A Colonial Service Literary
Interlude,” African Research and Documentation, No. 100 (2006): 29-35, 29.  The OxBridge origins of
recruits to the colonial service was also true of the civil service generally.  R. K. Kelsall, Higher Civil
Servants in Britain From 1870 to the Present Day, London: Routledge, Trench, Trubner & Co., Ltd., 1955,
135. However, unlike the Colonial Service, entry to the Home and Indian Civil Services was generally by
competitive examination.  Ibid.  See also, Ralph Furse, Aucuparius: Recollections of a Recruiting Officer,
London: Oxford University Press, 1962, 150-152.  Furse was for many years in charge of Colonial Service
recruiting.
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As will be seen below, with one exception, no Supreme Court judge who served

in the Gold Coast entered that service directly from the private sector but, rather, came

from other Colonial Service posts, usually from positions as Judges or Senior Law

Officers.   District Commissioners, and occasionally Police Magistrates, usually came10

directly from Great Britain.  Indeed the position of District Commissioner or Assistant

District Commissioner was an entry level one.11

Recruitment of District Commissioners was the same throughout the Colonial

Service: an applicant made his desire for a position known through correspondence or

reference by someone known to the Colonial Office.   He then filed a formal application

on forms provided stating his educational and other qualifications, including the sports

in which he participated and the area of the colonial empire in which he sought to serve,

or in which he did not wish to serve.  All applicants for all posts prepared the same

formal application and supported it with testimonials and references.   Most often a

personal interview followed.  At various times, different officials decided upon the

candidate to be chosen and so advised the Secretary of State who made the final

decision.   Unlike the situation with the Indian Civil Service, no special examinations12

were required for admission to the Colonial Service whether in legal or administrative

positions.  Rather, until about 1930, a Private Secretary to the Secretary of State would

G. F. Lumb was appointed to the Gold Coast Supreme Court in 1883 by Lord Derby.  BNA CO10

429/4, 13866.  This was an exception.  See Swanepoel, 46.
GNA ADM 8/1/1, 79-80.11

Furse, 17.12
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make the choice from among candidates deemed to be qualified and recommend such

choice to the Secretary of State who invariably accepted the recommendation.  It was

difficult to find candidates willing to serve in tropical Africa, particularly in the early days,

because of what was considered to be an unhealthy climate and the plethora of

diseases not treatable easily or at all.  

The question of judicial independence is complex.  An independent judiciary, that

is one free from control by the administration or the legislature, was and is at the core of

British government.  It has been considered to be a shield of the rights of Britons and

an essential part of their legacy of the rule of law. Despite Britain’s oft repeated claim

that it was bringing the benefits of the rule of law to its Gold Coast dependencies, the

independence of the judges of the Gold Coast Supreme Court was threatened, often by

intrusive questioning from the administration as to how and why they made certain

decisions, but I have found no evidence that they were transferred because of their

judicial actions, albeit the threat was always there as they served at the pleasure of the

sovereign.  Yet the question of whether or not the colonial judges were independent of

administrative and legislative interference relates to the manner in which the British

colonial state functioned.  The question of the independence of the District

Commissioners in their judicial rule was different because their position inherently

involved conflicts of interest; they were administrative officers but served as judges of

minor criminal matters, as magistrates with respect to major criminal matters and as

appellate judges with respect to decisions of Native Tribunals.
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Qualifications and Recruitment

In the last decade of the nineteenth century, the Colonial Office prepared and

published a brochure, Legal Appointments in the Colonies, known as “Memo 117,"

setting forth the conditions for employment in a legal capacity.  The brochure was

repeatedly revised in insignificant respects and as revised remained in effect until

creation of the Colonial Legal Service in the 1930's.

Initially, Memo 117 stated that better paid positions in “healthier” climates were

almost invariably filled via promotions of officers who had rendered good service in the

same or in other colonies:  “The number of purely legal appointments in the Colonial

Service filled from the Secretary of State’s list (i.e., from outside the service) in any one

year would probably not exceed six at the most and would usually fall below that

number; the majority of in these appointments would be in tropical Africa.”  It went on to

specify that nearly all imperial appointments were open only to barristers, but that

solicitors occasionally were appointed to minor registrarships and as District

Commissioners.  Candidates were to be under forty years of age and would be given up

to six examinations as to professional qualifications – a paper requirement only, as

such examinations were never given as a condition for entry into employment. 

Barristers and solicitors were generally selected for posts in Tropical Africa that were

partly administrative and partly magisterial, that is as District Commissioners.  On the

Gold Coast, these officials were both commissioners of the Supreme Court and were

subject to supervision as such by the Chief Justice or the Puisne Judge of the Divisional
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Court in the province or district in which they served as well as executive officers

subject to control by the Gold Coast Colonial Secretary.13

As will be seen, the necessity for legal qualifications more often was a wish

rather than a requirement and as the years passed, fewer candidates selected for

positions as District Commissioners or Assistant District Commissioners had such

qualifications.  However, In 1898, the Government’s record in recruiting legally trained

officials was good: all but one had legal credentials.     But by 1908, the Colonial Office14

had given up on restricting appointments to lawyers.   According to Governor Matthew15

Nathan, the  District Commissioners who had acted as judges when he arrived in 1900

were very inexperienced – something he could only have learned from his extensive

correspondence with Chief Justice W. B. Griffith, Jr. -- and were “in constant

telegraphic communication with the Secretariat in Accra” as to how to deal with

magisterial issues.   Nevertheless, the Colonial Office persisted in claiming that legal16

knowledge and qualifications were necessary for employment.   Indeed, so did the17

Gold Coast Governor.  He reported to London that the Gold Coast needed lawyers as

BNA CO 885/7/117, 5  Edition, 12.07.  See also Colonial List 1911, 443-444, Memo: Information13 th

As To Colonial Appointments.
BNA CO 886/7/2, Schedule Misc. No. 118.  14

  Thus C. C. Brown and C. C. Ballantyne, were both  appointed as Assistant District15

Commissioners on the Gold Coast although just out of Oxford and had no legal training.  BNA CO 429/37. 
Oxford University Rhodes House, MS Nathan 312, letter from Nathan to District Commissioner L.16

N. Peregrine, 7.6.01. 
See, for example, the draft letter from H.C. W. Vernon of the Colonial Office to N. Waterfield of17

Oxford University saying that “As a rule on the Gold Coast, older men (between thirty and thirty five are
appointed and a knowledge of law is particularly essential.”  BNA CO 429/31.  
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District Commissioners in Districts where there was much legal work.   While the18

Colonial Office generally approved the Governor’s recommendations officials there

expressed themselves as not satisfied that legally trained District Commissioners were

necessary in Accra, because the Chief Justice and the Queen’s Advocate could help

out with the judicial work.19

The Gold Coast superior judges had all too frequent occasion to criticize these

Commissioners for their inadequate knowledge of the law.  In one judicial opinion, the

court berated the District Commissioner for his lack of legal knowledge and Chief

Justice Marshall expressed his hope that the decision would “promote legality in the

Commissioners’ Courts” and would warn attorneys against “taking advantage of the

ignorance of the law of District Commissioners as well as of “illiterate suitors.”  20

However, to the men in the Colonial Office charged with selecting judges and other

magisterial officials for service on the Gold Coast, knowledge of English law and

procedure seemed to be less important than knowledge of local conditions and the

manner in which the courts functioned.   21

Knowledge of the local languages was another desirable trait to be sought in

candidates for judicial positions.  Indeed, according to H. B. Cox, Legal Assistant

BNA CO 96/188, Confidential,  6.17.1887.    18

BNA CO 96/174, No. 199, 6.2.1886.19

Cheetham v Bannerman, [1881] 2 Fanti Law Reports 23 (Full Court),20

Charles Jeffries, The Colonial Empire and its Civil Service, Cambridge: Cambridge University21

Press, 1938, 143-144, 146. 
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Undersecretary of State,“  it was of paramount importance in the case of judicial22

officers  that a judge should be dependent upon the interpretation [of an indigenous

language] is most undesirable in any court, that he should be so habitually in every

case is dangerous to the administration of justice.”    Although District Commissioners23

were subsequently required to study one or more of the local languages, that

requirement was never extended to members of the Supreme Court Bench or even to

police Magistrates.  By contrast, Sir Henry Maine noted that judges training for India

were required to study the local languages as well as Indian law and usage.   24

Lord Selbourne, Parliamentary Undersecretary, reported to Colonial Secretary

Joseph Chamberlain that getting good people, administrative, judicial and technical for

West Africa very difficult, but particularly so with respect to those exercising judicial

functions.  Indeed, Kubicek points out, given the difficulty in recruiting able people for

serve in the Gold Coast, Chamberlain went so far as to suppress his prejudice against

Cox subsequently became Legal Advisor to the Secretary of State, the first of only three Legal22

Advisors during the period of this dissertation.  J. S. Risley succeeded Cox and Grattan Bushe succeeded
Risley.  Each of these men advised on broad policy as well as legal matters.   James Read argues that
there was never a general legal policy that would bind the entire Empire.  Legal matters were decided
upon on a case by case basis.  James S. Read, “Studies in the Making of Colonial Laws: An Introduction,”
Journal of African Law. Vol.23, No. 1 ((Spring, 1979), 1-9, 4, 8.

BNA CO 885/7/13, No. 123, Minute, 2.9.1899. Cox’s colleague, Edward Wingfield minuted that “I23

am afraid it is hopeless to expect to secure a supply of judges versed in native languages” in West Africa.  
Ibid.  

Sir Henry Maine, Early Law and Custom, New York: Henry Holt and Company, 1886, 429.24
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divorced and intemperate men as well as his prior rule against married men serving in

West Africa.25

A number of observers expressed less than positive views about the abilities of

legally trained men who would leave the metropolis for life in the colonies.  Sir Alan

Ward argued that “[t]he man who joins the Colonial Legal Service after some years at

the Bar in Great Britain or Ireland may have some personal reason for wishing to live in

the colonies, or he may, through bad luck, have failed to make a good enough living at

home; but there is at least a chance that he has failed to make a success of his

profession in his own country through his own fault and that his legal knowledge is no

greater, in fact, than that of the ‘briefless barrister’ who comes from the Administrative

Service.”  As one colonial office official put it, men who failed to create or maintain a

successful practice as Barristers in the United Kingdom, who were “journeymen

counsel” and who were uncertain of success at home were the ones who applied to

the Colonial Office, often at the suggestion of a patron.   Insofar as he and many other26

Colonial Office officials were concerned, and notwithstanding the views of the Gold

Coast Governors, administrators with in-country experience were better able to judge

than legal appointees from home or other colonies.   27

Robert V. Kubicek, The Administration of Imperialism: Joseph Chamberlain at the Colonial Office,25

Durham, N. C.: Duke University Press, 1969, 61.
BNA CO 96/315.  26

Sir Alan Ward, Colonial Civil Servant, 301.  See also, John McLaren, DeWigged, Bothered and27

Bewildered: British Colonial Judges on Trial, 1800-1900, 47, 60.
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But the need for officers was such that despite the strictures of Memorandum

117, the Colonial Office appointed and the Governors were compelled to take

whomever was appointed no matter the paucity of legal qualifications.  Reginald

Antrobus minuted at the same time that Secretary of State Chamberlain preferred “any

suitable officer in the service” and said that they should not wait to find barristers.  “It

was clear that we could only get unsuccessful lawyers and he did not see how they

were any better than laymen.”  When the Governor told London that he needed at28

least eight more District Commissioners and was willing to take men without legal

credentials because of the difficulty in finding qualified men, he made the suggestion

that he would have newly arrived candidates study law in the Colony and would train

them in Accra as apprentices in the District Commissioner’s court.   By its failure to29

adhere to its own stated requirements for appointment of District Commissioners, the

British demonstrated once again its inability to carry out policy in the context of small

African colony. 

The health of candidates was often an important prime consideration.  When

Thomas Jackson resigned as a Puisne Judge in 1880, in large measure because of ill

health, three efforts to replace him failed because the candidates were unfit

BNA CO 96/315.28

BNA CO 96/215, No. 3, 1.6.1891.  Practically none of the candidates appointed to positions as29

Assistant District Commissioners in the Twenties and Thirties had any legal training much less legal
credentials and many were neither solicitors nor barristers; one was a surveyor.  GNA ADM 8/1/1, 79-80.
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medically.  In 1891, Governor Griffith, Sr. reported the necessity to repatriate a District30

Commissioner because of ill health after just a few months in the Colony. The Colonial

Office, per Edward Wingfield, lamented the mistake in appointing a man unsuited for

service in the tropics and admitted the likelihood of more such mistakes with so few

candidates from which to choose.   Nevertheless, strong emphasis was placed on the31

health and physical constitution of candidates for positions in the Gold Coast,

particularly in the nineteenth century.  In 1882, Antrobus  told the Governor that since

Gold Coast judges had to travel a lot and often had to wade through the surf to land “at

the risk of their lives,” it was necessary to find young, fit, unmarried men who were

active and willing to move around.32

Although judgeships were usually considered to be the sole province of

barristers, on the rare occasion, a non-Barrister was considered to be a good

candidate for the Supreme Court.  In August 1899, Governor F. W. Hogdson told the

Colonial Office that he could not recommend any of the District Commissioners for

promotion to Puisne Judge and that he and Chief Justice Griffith agreed to recommend

S. W. Morgan, the Assistant Colonial Secretary, even though he was only a solicitor,

who is  “otherwise well qualified, [and] understands native languages.  He would be

BNA CO 96/133, Confidential, 2.20.1880; Confidential, 4.20.1880; Confidential, 5.14.1880; and30

Confidential, 8.18.1880. 
BNA CO 96/216, No. 116, 4.20.1891.  The Colonial List for 1897 pointed out that the death rate31

among Colonial Service officers in the period from 1891-1897 ran from 30.7/1000 to 88.33/1000.  Colonial
List 1897,124.

BNA CO 96/142, Confidential, 8.19.1882.32

-100-



useful for concession court work, they thought and there was “no local law against

appointment of a solicitor.  The Colonial Office staff was almost unanimous in

supporting the nomination: Herbert J. Read, opined that Morgan, being very hard

working, having served seven years on the Gold Coast and having worked well as a

Registrar, District Commissioner and Clerk of Council, was more useful than someone

from England or another colony; Lord Ampthill, the Parliamentary Undersecretary,

observed that with knowledge of the Gold Coast and its languages, Morgan was

probably better than alternatives from outside the Colony; Antrobus doubted that they

could find someone willing to go to the Gold Coast for £800/year; Wingfield approved

as did Chamberlain.33

How Appointments Were Made

The manner in which appointments to positions in the colonies changed over

time from consideration and recommendation by junior officers to review and

recommendation by Colonial Office committees whose composition varied from time to

time.  Applicants were never required to pass an examination for appointment and

were usually asked to come in for a personal interview.

From the creation of the Gold Coast Colony  a Junior Assistant Private

Secretary to the Secretary of State, after 1899, Edward Marsh, another Junior

Assistant Private Secretary, Mr. Harris, and an unpaid volunteer about his [Marsh’s]

age, made all appointments subject to the Secretary of State’s assent, which was

BNA CO 96/342, Confidential, 8.6.1899.33
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seldom withheld.  From 1910 to 1930 that position was occupied by Major Ralph

Furse.34

Each applicant completed a form describing not only his education and

professional qualifications but his participation in sports, his team captaincies and

hobbies.  Furse, particularly, was more interested in an applicant’s sports history than

in his intellectual attainments.   Legal appointments were entered into a volume35

labeled “Legal” (similarly, others were entered in volumes labeled “Administrative,”

“Medical” and “Treasury – Audit – Customs”).  No competitive examinations were held,

but Marsh, Furse and/or their staff interviewed the candidates and noted their

impressions, then passed on a recommendations.  Before doing so, however, he

asked the Legal Advisor to vet legal appointments.   The official making the36

recommendation, Marsh, Furse or their staff relied to a substantial degree on

testimonials, particularly from uninvolved referees such as school masters and

professors, i.e. who you knew, as the primary recruitment method, one that Robert

Heussler contends was “intuitive and elitist.”37

Furse, 12, 55.  Furse entered the Colonial Office as Assistant Private Secretary (Appointments) to34

the Secretary of State.  From 1924 to his retirement in 1948, he served as Director of Recruitment.  Ibid.
64.  

Kirk-Greene, Britain’s Imperial Administrators, 1858-1966,130.35

Edward Marsh, A Number of People, A Book of Reminiscences, London/New York: Harper &36

Brothers Publishers, 1939, 123-124.  See also Kubicek, The Administration of Imperialism, 56-57.
Robert Heussler, Yesterday’s Rulers: The Making of the British Colonial Service, Syracuse, NY:37

Syracuse University Press, 1963, 21, 25. Anthony Kirk-Greene, however, says that lack of money was not
an issue.   Britain’s Imperial Administrators, 1858-1966, 129-131. Richard Symonds says that by contrast
with  Gordon Guggisberg, who was the Gold Coast Governor in the 1920's and who was born and
educated in Canada, most of the candidates for service in the colonies were public school graduates and

(continued...)
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In 1902 a committee of the Colonial Office was appointed to report on

recruitment and promotion of officers in West Africa. It reported in January 1903 and

concluded that “competitive examinations are neither desirable nor practicable.” It

noted that judicial and legal candidates required special or technical knowledge and

were usually sought within the colonial service and rarely from outside, but in so

saying, despite the legal role played by District Commissioners, it acknowledged that

these officials were recruited from outside the service.   However, it went on, since

District Commissioners were obligated to carry out magisterial and judicial functions,

they should receive instruction in Evidence, Civil and Criminal Procedure and Criminal

Law for a total of thirty six hours (compared to seventy two hours for Accounting,

twelve hours for Hygiene and sixty hours for Economics) over a period of three

months.  They were also asked to state if they could swim, ride, and shoot or had other

athletic qualifications.38

Moreover, applicants for positions in West Africa were warned not to expect

transfers.  Colonial Office Brochure No. 96 said that service in West Africa was for a

minimum of five years, that the number of opportunities for transfer were very few and

if granted would result in a reduction in pay.  Apparently the thought behind this

(...continued)37

that the traditions of the English public schools included “a deep if seldom expressed consciousness of
race and class superiority.”  Richard Symonds,  The British and Their Successors: a Study in the
Development of the Government Services in the New States, Evanston, Ill.: Northwestern University
Press, 1966, 238.  

BNA CO 879/98/902.  Robert Wraith wrote that during the 1920's Gold Coast Governor38

Guggisberg particularly sought a District Commissioner adept at cricket, a left handed slow bowler. 
Robert Wraith, Guggisberg, London: Oxford University Press, 1967. 18n.
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document was that if the applicant persisted in the face of such discouragement, he

would be a good officer.  39

In 1907, the Colonial Office created a promotions or patronage committee,

reorganized in 1911, to gather and review applications for higher positions in the

colonies.  It consisted of the Assistant Permanent Undersecretary, the chief clerk of

the General Department, the Principal Clerk of the West African Section, one of the

Secretary of State’s Private Secretaries and, when dealing with judicial selections, the

Colonial Office Legal Advisor.   This committee was the medium for consideration of40

applicants until the early l930's, but was separate and apart from those that dealt with

applicants for entry level positions.  The Chair of the Committee in its early years,

Alexander Fiddian, wrote a memo to the then Secretary of State, Lord Elgin, that the

latter accepted, confirming the policy for considering candidates for promotion to

judicial positions, recommending that prospects should first be sought among the local

bar, then among serving judges and law officers and only then among barristers from

the United Kingdom.   Promotion from the local bar was not generally considered as41

the Colonial Office viewed general professional experience was more important than

local knowledge and there was a great deal of concern about “complete detachment

BNA CO 885/6/96, 3.1908.39

BNA CO 885/21/26.40

BNA CO 429/25.41
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from local politics or controversies.”   Thus, whenever a Governor sought to expand42

his Bench or find a replacement for a judge or magistrate, the committee would collect

and review its records for potential appointees.  Sometimes these would be shared

with the Governor, but more often, the candidates would be interviewed if possible and

those who agreed to have their names submitted discussed in the committee and one

chosen. No Gold Coast Ordinance specified any particular qualification to hold a

judgeship in the Colony other than that Article XIII of the January13, 1886 statute

describing the contents of Letters Patent stated that the Chief Justice held office during

the pleasure of the Sovereign.  Nothing was specified as to Puisne Judges, but since

they, too, were appointed by Letters Patent, it  may be inferred that they also held

office during the pleasure of the Sovereign.   Thus, the committee had relatively free43

reign in picking judges.

The Committee solicited appraisals as to all potential candidates.  For example,

in 1911, there were two vacancies for Puisne Judges; Gilbert Purcell had been sent to

Sierra Leone and Albert Earnshaw, who had been in the Colony for less than three

years, was being transferred to British Guiana.  The Colonial Office Patronage

Committee had six candidates serving in various places around the Empire, including

L. E. Hawtayne, Stipendiary Magistrate in British Guiana (Winchester, Oxford,

Lincoln’s Inn), but four persons recommended before him had declined the position.

Charles Jeffries, The Colonial Office, London: Allen & Utwin, Ltd.; New York: Oxford University42

Press, 1956, 172.
BNA CO 323/986/7.43

-105-



The British Guiana Governor’s Confidential Report which the Committee consulted,

noted that Hawtayne had good general ability, was accurate and self reliant, and

performed his duties with commonsense, care and efficiency.” Thomas C. Rayner, a

former Gold Coast Puisne Judge, reported that Hawtayne was the best Magistrate they

had and was a good lawyer who recently acted as Solicitor General.  Given these

testimonials, Hawtayne was appointed.44

At the recommendation of the Fisher Committee, the Appointments Board

would have no role in promotions, the primary method for appointing judges.  Rather, a

Promotions Committee consisting of the Assistant Undersecretary, the Legal Advisor

and the appropriate geographical Assistant Secretary, would consider the requests of

the Colonial Governors to fill vacancies, review available candidates and their

confidential reports and make recommendations to the Secretary of State.  In any45

event, the Secretary of State was not bound to utilize the Board and, in fact, made at

least one appointment of a Puisne Judge from outside the Colonial Service on his own

based solely on a Governor’s recommendation.46

BNA CO 96/510, No. 514, 9.21.1911.44

Report of A Committee on the System of Appointment in the Colonial Office & the Colonial45

Services, 27.  The Fisher Committee dismissed the utility of these reports as being adequate in theory but
too often unsatisfactory in practice because they were late in being filed or even missing.  Ibid., 28. 

BNA CO 877/9/16.  The Secretary of State was to appoint  three members from those nominated46

by the Civil Service Commission, including at least one from the colonial service.  Candidates for entry
level legal positions were to have been vetted by the appointments department and one candidate would
be submitted to the Board for ratification, but in special cases a short list will be submitted.  Board
recommendations would be submitted to the Secretary of State who would have final say.
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Originally, candidates for legal positions were not to be interviewed and the

Chair might approve professional candidates without a meeting of the Board in order to

expedite appointments.  However a Board meeting in March 1931 decided that it was

important to interview legal candidates as personality counted for so much.   Furse47

went on to report that between 1913 and 1931, only one hundred fifty legal

appointments, including Attorneys General, Solicitors General, Crown Counsel and

Judges, but excluding District Commissioners who were administrative appointments

even though they performed judicial functions, were made in all of the colonies in the

 Empire.  The District Commissioners appointed numbered many times more.  In 1931,

all but two came from outside the Colonial Service through the Colonial Service

Appointments Board, and in the three subsequent years about the same percentage of

appointments came from outside the Colonial Service, but none were judges.

Grattan Bushe and his legal associates in the Colonial Office were dissatisfied

with the product of recruitment through the Colonial Service Appointments Board, so in

January 1933 he caused a Circular Dispatch to be sent proposing regulations as to

appointments, promotions, transfers and retirements of legal and judicial officers to be

made and approved by the Secretary of State in a Colonial Legal Service separate

from the Administrative Service. The Service would come into being on April 1, 1933.   48

Another Circular Dispatch dated March 1, 1933 noted that in the past, four years

BNA CO 877/8/2, Memorandum (undated but apparently written in 1930).47

BNA CO 54490/1, 1.1.1933.  Because of economic circumstances, the start of the Colonial Legal48

Service was deferred to July 1st.
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of legal experience had been required for appointment to legal positions and in

choosing candidates the nature and extent of professional experience counted most,

but that some Administrative officers without legal experience were given junior legal

positions.  Going forward, however, except in unusual circumstances, candidates for

positions as Magistrates and Crown Counsel had to have necessary professional

training and practice experience.  Only judges appointed under Letters Patent would

be exempt from compulsory transfer from one colony to another.   Finally, no one not49

in the Colonial Legal Service could be appointed to a legal or judicial position except in

exceptional circumstances.50

Attempting to generate a greater number of potential recruits for the new Legal

Service, Furse, the Colonial Office official then in charge of recruitment,  sent a long

memorandum to each of the Inns of Court describing opportunities for a career in the

Colonial Legal Service.  He suggested that each Inn, or the Inns collectively, establish

a committee to present barrister candidates and provide the Colonial Office “with

reliable confidential information about their character and qualifications.”  Furse

wanted the Inns to recommend barristers so that the Colonial Office could build a

reserve in anticipation of openings to expedite the filling of vacancies.   Furse, Bushe51

BNA CO 850/24/10, 3.1.1933.49

BNA CO 885/34/9, ¶ 4.  On the Gold Coast, the Chief Justice, the Puisne Judges, the Attorney50

General, the Solicitor General, the Commissioner of Lands, the Chief Registrar, the Magistrates, the
Crown Counsel and the Assistant Commissioners of Lands were considered to be Colonial Legal Service
officers and enrolled on the Legal Service List.

BNA CO 877/10/6, 11.6.1934.  The fur Inns of Court were law schools for barristers, the attorneys51

who appeared in court.  They examined candidates for admission to the Bar and also exercised
(continued...)
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and Sir Henry John Newbolt, Head of Recruiting at the Colonial Office, met with

representatives of the four Inns of Court and described for them the recruitment

process and, later that year, sent the Inns of Court Committee the Colonial Legal

Service List showing the career track of all Legal Service officers to demonstrate

promotion opportunities as Magistrates and legal officers in the Gold Coast and

elsewhere.52

Bushe took the recruiting effort to the legal press, publishing a memorandum on

the Colonial Legal Service in the Law Journal  and the Irish Legal Times.  He wrote53

that it was his purpose to direct the attention of younger barristers to the opportunities

offered by the Colonial Legal Service, comprising two hundred fifty judicial and legal

appointments that were available throughout the Empire and consequently there was a

good deal of movement from colony to colony since “the more important legal offices

as they fall vacant are normally filled by promoting an officer who is already a member

of the Service” and it would be unusual to fill an important post, such as a Chief

Justiceship, from outside the Service as, he said, was sometimes done in India.  He

described the work of Crown Counsel, representing the colonial government in criminal

and civil litigation and drafting legislation and that of a Magistrate, very similar to that in

England but usually with a much larger criminal jurisdiction and often also including

(...continued)51

disciplinary functions .  All barristers were required to be a member of one of the four Inns of Court.
BNA CO 877/13/4.52

Vol LXXXI, No. 8, June 13, 1936, 414-415.53
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civil cases.  There was, Bushe said, an average of six appointments to these junior

offices made annually.   The creation of the Colonial Legal Service offered lawyers a54

second track for a career in the colonies.  They could, as they always could, choose

employment as a political/administrative officer, serving as a District Commissioner, in

which position they would continue to exercise judicial functions.  Or, they could now

opt to serve only as a law officer or judge, totally divorced from political and

administrative functions.55

Those men recruited as District Commissioners, most, as we have seen without

legal credentials, were, at various times over the seventy years discussed in this study,

given training to perform their legal obligations. Between 1900 and 1925, they were

given lectures in legal subjects at the Imperial Institute in London over a period of three

months.  Upon arrival in the Gold Coast, they were placed under the preceptorship of

District Commissioners with whom they went to court to observe how cases were

handled.  They were encouraged to take on as many simple cases as they felt they

could handle until their preceptors and the Colonial Secretary in Accra determined that

BNA CO 877/13/4.54

BNA CO 850/96/5, 8.26.1937; 1.11.1938.   Creation of this second career track came too late in55

the period under study here to permit us to see how those who selected it advanced on its ladder. 
However, Bushe did arrange to have an annual report compiled of all United Kingdom barristers appointed
to colonial positions and to obtain reports from the Chief Justices about their work and to give the Inns of
Court Committee a “private intimation” as to how the men they recommended were doing –  the
Permanent Undersecretary insisted that information be given only unofficially – as they did not want to wait
three years until the Confidential Reports started.
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they were ready to go off on their own.    In 1926 a Tropical African Service course56

was begun at Oxford and Cambridge with a duration of two academic terms or about

four months.  This course was less practical than that at the Imperial Institute and was

a theoretical introduction to colonial government with an emphasis on African

languages, anthropology, agriculture and forestry and a smattering of law.  The next

year the duration of the course was expanded to one year with the students returning

to the Imperial Institute for studies in surveying and accounting during the Christmas

and Easter university recesses.   Although indirect rule of the African dependencies57

through indigenous rulers as set out in the works of Lord Lugard was the governing

philosophy of the Colonial Office, none of the courses dealt with the organization and

operation of the several Gold Coast states or of those in the rest of Africa.58

Who Were The Judges

With but a few early exceptions, all the judges who ultimately served on the

Gold Coast entered the Colonial Service either in some primarily administrative

capacity, as, for example a District Commissioner or Assistant District Commissioner,

Thora Williamson, compiler, Anthony H. M. Kirk-Greene, ed., Gold Coast Diaries: Chronicles of56

Political Officers in West Africa, 1900-1919, London, New York: Radcliffe Press, 2000, 22.
Kirk-Greene,  Britain’s Imperial Administrators, 1858-1966, , 133-134.57

Ibid.  Frederick J. D. Lugard served as Governor of only two colonies, Hong Kong and Nigeria for58

a total of only twelve years but had an overwhelming influence on the British policy of governing their
colonies in West Africa and particularly in the Gold Coast, outlining a philosophical underpinning for the
idea of indirect rule.  Frederick J. D. Lugard, The Dual Mandate In British Tropical Africa, London: Frank
Cass & Co., Ltd., 1922.  
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or as a junior legal officer.   Of thirty eight Puisne Judges who were appointed to serve59

in the Gold Coast between 1883 and 1939, sixteen entered the Colonial Service as

administrative officers while twenty two entered in various primarily legal capacities

such as Crown Counsel, Police Magistrate, conveyancer or departmental legal adviser. 

One, William P. Michelin, served initially for a short time as a Crown Counsel before

being named a District Commissioner.   Similarly, W. Brandford Griffith, Jr., was60

initially appointed Acting Queens Advocate before being named a District

Commissioner of Accra.61

Kirk-Greene describes the members of the Colonial Service as an elite who

were carefully selected through “scrupulous choice.”  They were, he says, a small, well

defined, homogeneous group made such because of their training and occupation. 

The group was not a fixed caste and, indeed, were drawn primarily from the middle

and upper middle class.  They became an elite not through family but by the education

they received in the public schools and, to a lesser extent, in the universities..  He

asserts that they learned in the public schools “to rule.”    Nor were they all English. 62

Many came from Wales, Ulster and particularly Scotland.  Of the English, most came

from the Home Counties.  Less than ten per cent were Catholic or Jewish.   As63

Sir James Marshall served as Judicial Assessor before the Colony was created.  The Colonial59

List, 1882.
The Colonial List, 1923.60

The Colonial List 1886.61

Kirk-Greene,  Britain’s Imperial Administrators, 1858-1966, , 7-9, 14, 136.62

Ibid., 17.63
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discussed above, up to about 1900, almost all applicants with at least University

degrees, no matter what was thought of their abilities or their legal qualifications, were

offered appointment because, it was often noted, the tropical climate deterred

acceptance of many offers.   Indeed, some of those who applied expressly stated an64

unwillingness to serve on the Gold Coast. 

Of seventy one offers to barristers and solicitors of posts as District

Commissioners in the several West African colonies between 1894 and 1918, forty

applicants declined because they were “a little squeamish as to climate,”  or would65

“only accept a healthy climate.”   Some were rejected for reasons of prejudice, such66

as the barrister, A. J. Wallach whom Lord Ampthill, the Parliamentary Undersecretary,

dismissed as “a disreputable looking little Jew,”  H. S. Williams, disqualified as a black67

nationalist although he was told it was because of his age,  and R. T. Orpen, because68

“Governor Nathan doesn’t particularly want an Irishman.”   At least one, A. Ffoulkes,69

who had not attended a university and had no legal qualifications, was appointed an

Assistant District Commissioner on the Gold Coast despite disapproval of his clothing,

See, e.g., BNA CO 429/9, 19988/94, “ there would be, I fear, no chance for him except on the64

West Coast of Africa.”
BNA CO  429/12 , 23478/96.  One such was Phillip C. Smyly, later to become Chief Justice,65

whose application stated that he would serve in “any colony with the exception of the Gold Coast.”  He
agreed to go to Sierra Leone where he served until 1912 when he was appointed Gold Coast Chief
Justice.  BNA CO 429/9, 3785/94.

BNA CO  429/14, 11296/97.66

BNA CO 429/16, 1653/927.67

BNA CO 42930, 16848/07.68

BNA CO 429/21, 49265/02.69
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“an extraordinary get up, singularly unsuitable for a visit to this office” because of his

good references and an affection for his family.70

Almost all accepted applicants presented degrees from Oxford, Cambridge,

University College, London, Trinity, Dublin or Edinburgh University, albeit eighty per

cent during the period from 1919 through 1937 came from Oxford or Cambridge, with

most of that group from Oxford. .  Three had been  privately tutored.   All barristers71 72

had read law at one of the four Inns of Court or Kings Inn, Dublin or was certified as a

Scottish Advocate.  One had attended New York Law School.  About half of the

solicitors seeking employment had not attended university.  Most, according to John

McLaren, were “‘also rans’” of the metropolitan bar who were not going to the top of

the professional ladder as barristers or advocates in the United Kingdom and who thus

sought colonial posts.73

All candidates except those specifically noted above had practiced as solicitors

or barristers for at least three years prior to applying for Colonial Service employment,

but only a relatively few were offered specifically legal jobs.  After 1900, more

applicants without legal training or qualifications were appointed to posts as Assistant

BNA CO 429/21, 14654/02.70

Kirk-Greene, Britain’s Imperial Administrators, 1858-1966, , 21.71

Most of those with degrees from other universities, Liverpool and Birmingham, for example, were72

rejected.  BNA CO 429/66, 44325/13, 24991/13.  Although one graduate of the University of Manchester
was offered an administrative post in West Africa.  BNA CO 429/66, 33285/13.  The Fisher Committee
reported that from 1926 through 1929 forty four per cent of all university educated candidates came from
Oxford or Cambridge.  Report of A Committee on the System of Appointment in the Colonial Office & the
Colonial Services, 22. 

John Mclaren, “Judges and the Politics of Empire,” in Legal Histories of the British Empire, edited73

by Shaunnagh Dorsett and John McLaren, New York: Routledge, 2014, 1-12, 16. 
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District Commissioner or District Commissioner because, as some personnel files

noted, of a paucity of qualified candidates.  74

Grattan Bushe had research done on the prior tenure of judges of the Gold

Coast in various colonies: Chief Justice Deane served in three colonies, two in the

West Indies and Malaya, Michelin served in four colonies, including the Gold Coast in

1903, Howes served in Uganda, Sawrey Cookson served in North Borneo and the

Gambia, Yates served in the Bahamas and Jamaica, Barton (Circuit Judge in Ashanti)

served in the East African Protectorate and the Gambia.  75

Judicial Independence and Tenure

One of the fundamental characteristics of the serving judge in the English

tradition is his independence from direction by the executive or legislative branches of

government.  Such independence was insured by a certainty of tenure so that his

actions could not punished by removal from office except upon due process.  In this

section, I discuss first the manner in which judges could be removed.  Thereafter I look

at efforts by colonial judges to preserve that measure of independence accorded their

English colleagues, principally by preventing compulsory retirement.  Finally, I examine

some examples of collusion between judges and executive officers.  These latter were

not always interested in an independent judiciary.  According to Martin J. Wiener, what

See, e.g., BNA CO 429/42, 22782/10;  429/ 66, 24991/13.74

BNA CO 554/91/1.75
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they wanted were men who would cooperate not contend with the colonial executive,

who would be arms of an “authoritative, if not authoritarian government.”76

The 1701 Act of Settlement gave such legal protection to English judges by

providing that they held office during good behavior, but afforded no such comparable

legal nor legislative protection to colonial judges whose independence and tenure

depended entirely upon constitutional practice, the effect of which was less than

believed since it was not applicable to the colonies and prescribed procedures for

removal of a judge also not applicable in the colonies.  As noted above, judges

appointed by Letters Patent, who constituted all colonial judges, held office only during

the Sovereign’s pleasure.77

Colonial judges, as other colonial officers, found a measure of security in the

Colonial Regulations that provided that  a colonial judge might not be removed without

cause, but he could be suspended by the Governor pending removal proceedings

which might last a very long time.   The first legislation applicable to the colonies was78

Burke’s Act of 1783 that authorized the suspension of a judge by the Governor and

Executive Council pending removal because of neglect, misbehavior or absence and

that the judge might appeal to the Privy Council.   In 1836, the Secretary of State,79

Lord Glenelg, agreed not to dismiss any colonial judge anywhere in the Empire except

Wiener, 12.76

Terrell v. Secretary of State for the Colonies, [1953] 3 WLR 331. 77

S. A. De Smith, “Notes of Cases: Tenure of Office By Colonial Judges,” The Modern Law Review,78

Vol. 16, No. 3 (July 1953): 379-381; Vol. 16, No. 4 (October 1953): 502-506, 502, 503.
22 Geo 3, c. 75, §2, 1783.79
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on the advice of the Judicial Committee of the Privy Council. At that time this rule was

incorporated in the Colonial Regulations applicable to the entire colonial service and

subsequently applied to the Gold Coast colony. Nevertheless, a judge could be

transferred to different colonies freely as there was a “very constant and substantial

flow of promotion from the junior to the senior legal and judicial posts.”   Procedures80

established shortly afterward by the Privy Council provided that a Judge accused of

wrongdoing might be suspended by the Governor pending a hearing by the Privy

Council, and a judge accused of “a cumulative case of judicial perversity” tending to

“set the community in a flame” could be suspended by the Governor with a right of

appeal to the Secretary of State and/or to the Privy Council.   In addition to these

procedures, the legislative council still retained the right to initiate removal by a

petition.81

McLaren  argues that despite formal removal procedures and regulations,

“[u]doubtedly there existed other less formal methods of putting pressure on colonial

judges to resign or retire that would have appealed to the local government or the

Colonial Office, if not to the jurist himself.”   While he cites no cases in West Africa,82

McLaren argues that appointed judges often colluded with crown law officers,

particularly in political cases such as those involving sedition.  He points out that

Jeffries, The Colonial Empire and its Civil Service, 143, 145.      80

“Memorandum of the Lords of the Council on the Removal of Colonial Judges” in Reports of81

Cases Heard and Determined by the Judicial Committee and the Lords of Her Majesty’s Most Honourable
Privy Council, New Series, Vol. 6, 1863-1870, Appendix, ix-xiii, edited by Edmund Fitz Moore.

McLaren, Dewigged, Bothered and Bewildered: British Colonial Judges on Trial, 1800-1900  3. 82
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although outside of West Africa judges were removed from legislative councils after

1812, – they remained on the Gold Coast Legislative Council until 1911 -- all over the

world they remained as “close advisers to governors on political, legal and cultural

matters.”   Finally, he argues that the Colonial Office wanted to ensure that colonial83

judges did not challenge or embarrass colonial governments and that they supported

the executive whenever necessary, it not being acceptable to the Colonial Office for

judges to press their own agenda, but to display loyalty not independence.84

Another method of getting rid of unwanted older judges was to retire them. 

Governor Slater told Secretary of State Leo Amery that he and a committee of the

Executive Council had reviewed the files of all officers over the age of 55 as to whether

or not they should be compelled to retire.  Governor Slater was in doubt, he said, as to

whether the Senior Judges were subject to the provision of the Ordinance permitting

him to retire colonial officers, and he asked Secretary of State Amery to decide, but

opined that he saw no reason that the judges should be treated any differently than

Ibid., 40-41.  This was certainly true of the Gold Coast judges, particularly the Chief Justices who83

were close advisors to the Governors as evidenced by the massive correspondence between W. B.
Griffith, Jr., and Matthew Nathan.  Oxford University Rhodes House, MS Nathan 312.  

McLaren, Dewigged, Bothered and Bewildered: British Colonial Judges on Trial, 1800-1900, 262,84

271, 277.  Judicial opposition to executive action was not always condemned.  For example, in 1896, the
Colonial Secretary, acting as Governor, reported the opposition of Chief Justice Griffith to a piece of
Government sponsored legislation (that Griffith had also opposed in the Executive Council).  John
Bramston, an Assistant Undersecretary of State, advised that “[t]he general rule is that a Chief Justice in a
Crown-Colony should abstain from speaking against a Bill introduced by the Government.  But it would not
be desirable to insist on the observance of the rule in the case of bills of a legal character not connected
with the general policy of operation of the Government.”  BNA CO 96/279. No. 493, 11.17.1896. 
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political officers.   Amery advised that the Ordinance governing compulsory retirement85

“strictly does apply to members of the Bench, but that ordinarily they should not be

called upon to retire under the provisions of [the Ordinance] unless their efficiency has

become impaired by ill-health or old age.”   However, in September 1928 a Circular86

Dispatch required that judges should be retired at age 62 with one extension of their

term of service for three years at the option of the Governor with approval of the

Secretary of State.   One case of possibly enforced retirement, discussed more fully in87

the next chapter, is that  of W. Brandford Griffith, Jr., the Gold Coast Chief Justice who

riled the Colonial Office as well as the local Executive with his opposition to the Native

Jurisdiction Amendment Ordinance of 1910 and soon thereafter left the Gold Coast

ostensibly because of ill health and was then retired from the Colonial Service although

he continued to engage in colonial activities as a judge and author.  

In addition to the possibility of being forcibly retired, a possibility that became

more probable as the twentieth century wore on, or being transferred to a less

desirable colony, colonial judges, as were all other officials, were subject to annual

Confidential Reports.   The vast majority of those reports contained little more than88

bland but positive phrases such as “satisfactory,” “efficient,” does legal work with “care

GNA ADM 12/3/47, Confidential, 3.10.1928 .85

GNA ADM 12/1/64, Confidential,  4.19.1928.86

BNA CO 850/96/3, Colonial Office Circular Dispatch, 9.20.1928.87

Ibid., 12.14.1937. They could also be moved to another colony and there was frequent movement88

of judges between colonies.  From the perspective of the Colonial Office “The amount of movement in the
legal service has, I think, always been a matter of admiration.”  
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and ability, “specially careful and painstaking.”   From time to time, the reports got89

more specific, but whether positive or negative, there is little evidence that they had

any impact on the career of the judge who was subject to the report.90

For example, the Governor’s report on Chief Justice Smyly for 1913 described

Smyly as “patient, painstaking” but “is so obsessed by the idea of the length of his list

of cases awaiting hearing that he appears to spend much time talking about it that

might be spent in tackling it.”  He continued: “as a Chief Justice he is somewhat

weak.”91

The Colonial Office response to these Confidential Reports in 1915 may shed

some light on their effect on the judges’ career.  In minutes on a confidential dispatch

from the Gold Coast Governor, a Colonial Office junior official, J. Hood, noted that “the

judges are not improving with time, Mr. Watson being the best spoken of.  The Gov.

(sic) thinks Mr. Gough’s health is weak and his ability going.  It will be remembered that

there were doubts whether he would be fit to act as Chief Justice when Sir P. Smyly

took leave.”  Following up that those comments, Ellis minuted that “Pressure shd (sic) I

think be put upon Mr. Gough to retire when he next comes on leave.”  Risley, the Legal

Advisor, said that “Mr. Gough has, I believe, been a fairly good judge in the past but it

seems clear that there is not much more work left in him.”  “The Gold Coast bench

GNA ADM 12/5/60, 3.20.1913.    In the group of reports quoted here, there was only one less89

absolute note: “fairly satisfactory on the whole.”
GNA ADM 12/5/61, 3.30.1914.   90

 BNA CO 96/557, Confidential,  6.26.1915.  Risley minute, 5.15.1915.91
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wants depth.  The C. J. (sic) is really painfully weak and the 2 (sic) best men are

probably Mr. Watson and Mr. King-Farlow.  The latter is a very fair lawyer and will bring

plenty of energy and common sense to bear upon his work.”    As may be seen from92

these comments, the Governors were perhaps overly concerned with the perceived

“weakness” of the judges about whom they reported.  Such concern may very well

cover questions as to whether that judge would be influenced by local barristers in

cases of importance to the colonial administration.

On occasion, a Confidential Report worked to the advantage of a judge.  Thus,

following a highly complimentary Report on Chief Justice Hutchinson by Governor

Griffith, the former’s salary was increased by £300.    In 1942, Puisne Judge Doorly93

reported to Chief Justice Petrides that a particular District Magistrate should be

confirmed because, among other things, “‘He is a strong upholder of the rights and

independence of the Bench and is occasionally a little intransigent, maybe, in his

dealings with Government Officers.’”  Within two years, the Magistrate, one Harbord,

was promoted to Northern Rhodesia.94

 In 1915, the Governor said of Gough, “I do not consider Mr. Gough to be mentally capable for his92

duties.  His memory is most capricious and defective.”  Smyly commented that Gough appeared to be “not
very strong,” but that the last time he saw him he understood that his health was improved by his last
leave.   GNA ADM 12/5/62, 4.2.1915.   Gough soon retired.

BNA CO 96/221, Confidential, 11.18.1891, Governor reports that Hutchinson is “clear-headed,93

patient, considerate and painstaking with the result that he has won the confidence of the people . . . . he
has carefully avoided mixing himself up in any way with political affairs in the Colony or with any local
cliques; while I have found him always ready and willing to give me the benefit of his advice and support
when I have considered it desirable to confer with him upon questions and matters relating to the public
interest of the Colony under my charge.” 

GNA PF 2/13/4, Item # 1, 6.12.1942.94
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The requirement that the Chief Justice report as to the Puisne Judges caused a

considerable row when Judge Arthur B. Howes protested that the Chief Justice was

merely Primus Inter Pares and had no right to comment on other judges and their

work.  Moreover, he complained that many of the questions on the form were childish

and irrelevant to his qualifications and duties in a senior position such as his and

“derogatory” to him as one of the few officers appointed by Letters Patent other than

the Governor, the Chief Justice and the other Puisne Judges.  Despite the clear

implication that his judicial independence was being infringed, Howes found that

neither Chief Justice Deane nor Governor Slater supported him.95

The view that Confidential Reports compromised judicial independence was

shared by many both inside and outside the Colonial Office.  Sidney Abrahams, former

Gold Coast Attorney General and Colonial Office official wrote that  the confidential

reports of the Chief Justice on the Puisne Judges, Magistrates and District

Commissioners [in their judicial capacity] that were used “as a means of assessing

individual fitness for promotion or sometimes retention in the [colonial legal] Service”

was an implied threat to judicial independence.   Another former Gold Coast Attorney96

General, Sir Harry Blackall, concurred, writing that although it was necessary to report

GNA ADM 12/3/58, Confidential, 2.6.1932.95

Sir Sidney Abrahams, “The Colonial Legal Service and the Administration of Justice in Colonial96

Dependencies,” Journal of Comparative Legislation and International Law, Third Series, 30, 3/4 (1948): 1-
11, 7.  I remind the reader that by “judicial independence” I mean the absence of administrative control
over the manner in which judges carried out their duties and decided the cases before them.  While this
term may not be self evident to lay people, it was to attorneys who were repeatedly imbued with these
ideas at all stages of their legal education.
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on judges for purposes of promotion, such reports were inconsistent with judicial

independence.   However, in the context of reporting to the Gold Coast Colonial97

Secretary with respect to confirmation of the appointment of magistrates, he took a

more nuanced position, suggesting that the Attorney General, to whom many

complaints about the judges came that would not be known to the Chief Justice, such

as defects of temperament such as anti-police or anti- prosecutor bias, as well as the

Commissioner of Police and the Provincial Commissioners should be permitted to

express an opinion.  Indeed, he would caution administrative officials to consider

carefully the view of the Chief Justice who, although he wouldn’t mind being told of a

magistrate’s purported defects, is 

very tender about the independence of the judiciary so I do not think he would
be altogether favourable to some of my suggestions. But with all due respect to
his Honour I think he carries the doctrine too far.  Everyone agrees that the
Executive should not interfere with the decision or discretion of a Magistrate or
attempt to influence him in the slightest way in any particular case coming
before him.  But when it comes to deciding whether or not a District Magistrate
should be confirmed, a member of the Judiciary Department is in exactly the
same position as any other officer.  It is the Governor, not the Chief Justice, who
has to decide whether or not a District Magistrate should be recommended for
confirmation and to enable him to do this it seems to me that it is only right that
his excellency should be in possession of the fullest information.  He will
naturally attach great weight to the Chief Justice’s views, but he is not bound by
them.98

What Blackall seemed to perceive in his earlier statement but not in his later

one is the negative impact on judicial independence of the confirmation process itself. 

Oxford University Rhodes House, Blackall Papers, Mss Brit Emp 5.447. 175.97

 GNA ADM 15/120, 283.98
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He seems insensitive to the effect on a Magistrate’s, or a Judge’s, mind of having to be

reviewed by executive officials as to his “judicial temperament.”   Sir Kenneth Roberts-99

Wray, a one time legal advisor to the Secretary of State, also took the position that

reporting on judges compromised their independence. but that it couldn’t be helped as

it was necessary to enable the Secretary of State to determine which judges to

promote and/or transfer.  Independence of judges ultimately relied on public opinion

that they should be independent.   They should be free from concern that because of100

some decision they made that was not in line with administrative policy that they might

not be confirmed in their position or promoted or transferred.  And public opinion did

not clearly support the idea that the judges were independent in the sense set out in

the previous sentence.  Robin Luckham quotes E. E. C. Sekyi, head of the Aborigines

Rights Protective Society after the mid 1920's: 

The judges are very human and have always an eye to promotion including a
possible knighthood and a fat pension.  Although in theory they are appointed
by the Crown, yet since the time at least of Sir Gordon Guggisberg when . . . a
highly flattering report and reference concerning the case [of two lesser chiefs
suing Ofori Atta, the Colonial Secretary, the Secretary of Native Affairs and a
District Commissioner] was found officially to reflect favorably on the learned
Chief Justice who non-suited the plaintiffs, . . . one cannot help feeling that the
judges are, as to some of them at any rate, not above considering the possibility
of deserving more such reports and references or “mentions in despatches.101

Nevertheless, it should be noted that United States Magistrate Judges are appointed to fixed99

terms subject to renewal albeit that the appointment and the renewal are by Article III judges who are
themselves appointed to life terms.

Sir Kenneth Roberts-Wray, Commonwealth and Colonial Law, New York: Frederick100

A. Praeger, 1966, 482-483.
Robin Luckham, “Imperialism, Law, Structural Dependence: The Ghana Law Profession,”101

Development and Change, Vol. 9, No. 2 (April 1978): 201-243, 210.  James Opolot points out that in
(continued...)
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A negative view of judicial independence in the Gold Coast was not limited to

the West African dependency.  A leading article in the Manchester Guardian of

September 6,1930, attacked the jurisdiction of District Commissioners who “are so

closely dependent upon the Crown as morally to disqualify them from acting in Crown

cases” and complained that judges were not independent.  A minute by Alexander

Fiddian noted that the administration of justice by Administrative Officers without legal

training was undesirable but could not be avoided.102

Most of the Governors lent at least lip service to the ideal of judicial

independence.  For example, Governor Guggisberg quoted his predecessor,

Alexander Ransford Slater on the question of judicial salaries, that no Governor should

make any recommendation as to such salaries, “in view of their independent position

and of the fact that transfers between colonies are the rule rather than the

exception.”   Only the Secretary of State should bear the responsibility of fixing103

compensation for the Bench.104

(...continued)101

cases of threat to the British colonial polity, such as the Mau Mau rebellion in Kenya, the judges lost their
impartiality and donned the dress of prosecutors.  James S. Ejakait Opolot, A Discourse on Just and
Unjust Legal Institutions in African English-Speaking Countries, Lewiston, New York: The Edwin Mellen
Press, 2002, 44.

Report of A Committee on the System of Appointment in the Colonial Office & the Colonial102

Services,  36
Wraith, 154.103

GNA ADM 12/3/32, Confidential, 12.15.1919.  See also BNA CO 96/604, Confidential, 8.19.1919.104
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M. B. Hooker argues that judges on the Gold Coast had no real independence

until a 1954 Order-in-Council  provided for appointment of the Chief justice by the105

Governor after consultation with the Gold Coast Prime Minister and of Puisne Judges

after consultation with (and after 1955 on the recommendation of) a newly formed

Judicial service Committee of the Legislative Assembly.  No judge could be removed

except upon a two thirds majority vote of the Legislative Assembly and then only upon

proof of misbehavior or bodily or mental infirmity.  Nor could their pay be reduced

during their tenure of office.   This Order-in-Council, made long after the close of the106

period under study here, implicitly recognized that colonial judges were too often

dependent on the Governors of the dependencies in which they served and thus were

potentially inclined to decide cases involving the administration not in accordance with

their studied view of the applicable law but rather to carry out some administrative

policy.

Although colonial judges could not be easily removed from office, they could be

and were often transferred.  Comment by local attorneys and newspapers tended to

complain that judges came and went, with the notable exception of Griffith and Smyly,

all too quickly and had no real opportunity to have any but “vague ideas of the Native

Statutory Instruments, Vol. 2,  §§ 60(1), 63 and Third Schedule Part II, 2788 (No. 351).105

M. B. Hooker, Legal Pluralism: An Introduction to Colonial and Neo-colonial Laws, Oxford:106

Clarendon Press, 1975, 209.
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customary law and procedure.   The Gold Coast press often expressed strenuous107

objection to the Colonial Office policy of frequent changes on the Bench .  One

newspaper listed the names of judges who had come and gone or who were going to

leave in the seven years since November 1918: King Farlow Nettleton, Porter, Beatty,

Dalton and Logan, the only remaining veterans being Smyly and Hall.  It takes time,

the article argued, to learn to deal with the native law and custom that the judges must

administer and that the best judges, whom it named as Griffith, Jr, Redwar, Rayner,

Francis Smith, and Nicoll, all served long terms.  It decried the impending transfer of

Logan whom it said was a good judge.  It objected to what it saw as the Gold Coast

being used as a training ground for judges being sent to other colonies.  It urged the

Government to pay more, if necessary, to keep good judges who should commit to a

ten year stay and complained that it was difficult to lose a judge just when he had

“acquired a firm grip of local usages and customs.”108

The jurisdiction of the Supreme Court under the Supreme Court Ordinance was

subject to expansion or contraction on the order of the Governor-in-Council.   This109

provision afforded the Executive a powerful weapon with which to control a Bench that

might decide matters contrary to the wishes of the administration.  Moreover, pursuant

to Section 22 of the Supreme Court Ordinance, the Governor could specify the place

GNA CSO 4/1/420, 1.19.1945, 212-213.   Memo from Francis Awoonor Williams, a barrister to the107

Havers Commission.
Gold Coast Independent, 3.14.1925, 310.108

Supreme Court Ordinance No. 4 of 1876, §20(A)(1) and 20(A)(2).109
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where each judge was assigned or to which he might be transferred either temporarily

or permanently, thus retaining the power to punish each judge for conduct the

Executive found to be distasteful or to reward him for decisions favorable to the

administration by moving him to a more or less propitious location.   There is no110

evidence that the Executive ever exercised its power to limit the jurisdiction of the

Supreme Court at all or to transfer a judge for punitive purposes, nevertheless, the

existence of such power was an unspoken infringement upon the independence of the

judiciary, that is their ability to decide the cases before them on their merits without

concern as to potential punishment for a result that might be contrary to administrative

policy.  

Pursuant to Section 20(a), the Governor-in-Council could declare that such

jurisdiction should not extend to any portion of the Colony specified in the order or

could limit in any portion of the Colony specified in the order the class of causes or

matters that might be heard by the Court.   This provision afforded the Executive a111

powerful weapon with which to control a Bench that might decide matters contrary to

the wishes of the administration.  Moreover, pursuant to Section 22, the Governor

could specify the place where each judge was assigned or to which he might be

transferred either temporarily or permanently, thus retaining the power to punish each

judge for conduct the Executive found to be distasteful or to reward him for decisions

Ibid., §22.110

Supreme Court Ordinance No. 4 of 1876, §20(A)(1) and 20(A)(2).111
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favorable to the administration by moving him to a more or less propitious location.  112

Criminal assizes were to be held when and where the Governor ordered.   There is113

no evidence that the Executive ever exercised its power to limit the jurisdiction of the

Supreme Court at all or to transfer a judge for punitive purposes, nevertheless, the

existence of such power was an unspoken infringement upon the independence of the

judiciary.

An Independent Bench:  the Executive and the District Commissioners and
Judges

Since the District Commissioners were front line officers in constant contact with

the indigenous population, their conduct as magistrates and their relationship with the

colonial administration in Accra gave rise to questions of their independence as

judges. 

As noted above, District Commissioners were administrative officers who, while

neither judges nor magistrates, also exercised judicial jurisdiction, both criminal and

civil, as the first level of appeal from Native Tribunals.  Among the questions arising

from the dual role played by the Gold Coast District Commissioners was whether they

interfered with operations of Native Tribunals in pursuit of Government political policies

despite the Government’s proclaimed policy that such should not be the case.   The114

evidence to support this argument is equivocal.  Indeed there are at least several

Ibid., §22.112

Ibid., §24.113

A. L. Adu, The Civil Service in Commonwealth Africa, London: George Allen & Unwin, Ltd., 1969.,114

174.
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instances where a District Commissioner was challenged for failing to execute political

policies.  In 1916, Governor Clifford reported that the District Commissioner of

Winneba, having imprisoned a chief for fourteen days after finding him guilty of a

misdemeanor, was excoriated by the Secretary of Native Affairs, Francis Crowther, for

having committed “a political blunder” for having imprisoned the chief without having

considered the political consequences and first discussing the matter with the

Provincial Commissioner.   The District Commissioner’s action, while legally justified,115

had “permanently injured” both the Chief’s and the District Commissioner’s authority. 

Governor Clifford sided with his Secretary of Native Affairs and told the Secretary of

State, Andrew Bonar Law,  that the District Commissioner’s explanation was

unsatisfactory, that he was “dangerous” and that he should be encouraged to resign.  116

In 1903, Governor Nathan, somewhat forcefully, requested that Francis Smith, then

acting as Chief Justice, make an order in the exercise of his discretion with respect to

the conduct of an attorney in a case in the manner that the Governor requested.  Smith

declined, saying that he did not “understand in what way the legal practitioners work to

the great detriment of the Government” as Nathan contended.117

The Department of Native Affairs was created in the first decade of the twentieth century.  The115

Secretary who headed the department was charged with supervising relations with the traditional
authorities as well as determining whether or not a litigant would be permitted to appeal the judgment of a
District Commissioner reviewing the decision of a Native Tribunal.  He was relieved of this latter obligation
under the terms of the Native Jurisdiction Amendment Ordinance of 1910 discussed below.

GNA ADM 12/3/23, Confidential, 3.14.1916.116

Oxford University Rhodes House, MS Nathan 289-300, 16, Francis Smith to Governor Nathan,117

1.8.1903.
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Nathan, perhaps because he was a former army officer, attempted to intervene

in judicial matters more often than other Governors.  On one occasion, he wrote to

Chief Justice Griffith telling him that he [Nathan] had been asked to intervene to have

Griffith quash a clearly frivolous legal action.  Griffith told the Governor that as the

Chief Justice he would take no steps to stop the lawsuit; the action had to proceed to

judgment even if frivolous as everyone had the right of access to the courts.  “In

uncivilized countries like this,” Griffith said, “it must often appear that the powers of the

Court and the acts of the Executive will conflict, but I think the right course is for the

Executive to admit . . . that the power of the Court is above everything except the law.”

The litigant who sought the Governor’s intervention, Griffith advised, should be told

that the Governor cannot interfere with the action or with the operations of the Court.118

The case of Chief Justice Griffith, Jr. seems to be the exception that proves the

rule as he not only voted against the Government’s position on the Native Jurisdiction

Ordinance Amendment Bill of 1910, but petitioned the Secretary of State to disallow

it.   Perhaps not coincidentally, he soon received a negative medical report along with119

a recommendation that he be retired, which, in fact, he was.120

Oxford University Rhodes House, MS Nathan 307, 90, W. B. Griffith, Jr. To Governor Nathan,118

5.1.1902.
See Chapter VII, below.119

GNA ADM 12/1/32, 11. 8.1910 Report from Chief Medical Officer: “He is lax, senile looking,120

debilitated and anaemic; he can do one more tour but should then probably be retired.”  GNA ADM 1/2/76,
No. 92,  3.2.1911, Governor grants him retirement leave. 
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On occasion, the Secretary of State was obliged to intervene to protect the

independence of the Bench from overreaching governors. In 1914 he reproved the

Acting Governor for giving directions to a judge although no insult was intended.  While

a Governor can tell a Judge to hold assizes at a certain time and place, if that judge is

occupied at the time, the Governor cannot direct him to stop what he was doing and go

do something else.  “In other words, a Judge ought not to receive a definite order from

the Governor to stop a part-heard case and go elsewhere, but difficulties arising from

the business to be disposed of exceeding anticipations should in practice be left for

arrangement between the Chief Justice and the other Judges.”   On another121

occasion, the executive weighed in against a judge, in this instance a Magistrate,

whom the Attorney General accused of being too lenient in fining hawkers in Cape

Coast who failed to obtain and pay for hawking licenses.  Blackall, the Attorney

General, reported that the President of the Cape Coast Town Council complained that

the Magistrate was too difficult to approach and would see it as “‘interfering with his

judicial functions,’” which, in fact, it was. Blackall took the complaint to Chief Justice

Petrides who, apparently, spoke to the Magistrate, for his fines against unlicensed

hawkers increased.122

The issue of administrative officers acting as judges was strongly opposed by

African attorneys.   J. E. Casely Hayford, an indigenous barrister, scholar and author,

GNA ADM 12/1/36, Confidential, 5.25.1914, Secretary of State, Lewis V. Harcourt, to Acting121

Governor.
GNA PF 2/13/13, 5.10.1941, 6.3.1941.122
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wrote to the Governor objecting in the strongest terms to civil and criminal cases being

decided by untrained and unqualified administrators.  The Attorney General admitted

that some District and Provincial Commissioners lacked necessary legal credentials

but defended the practice with the  explanation that it was more important to know the

people and their customs that to know the law.  How that assertion explains why a lay

person is qualified to adjudge guilt or innocence of a charge of crime is inexplicable. 

He said that on the whole the results were satisfactory and the right to appeal to

judges was still available.   That utterly insensitive response to Casely Hayford’s123

complaint characterized the British attitude toward the administration of justice on the

Gold Coast.  While insisting on the necessity for the rule of law, the colonialists refused

to consider the consequences for the rule of law to their having executives act as

judges, to their indifference to the conflicts of interest inherent in having unqualified

political personnel engaging in judging both civil and criminal cases, the lessons about

justice they were teaching their colonial dependents.

The ARPS attacked the Native Administration Ordinance of 1927 in part

because it gave judicial functions to administrative officers in contravention of what the

GNA ADM 12/3/35, Confidential, 6.2.1921, Enclosures Nos. 1 (Letter dated 4.7.1921, J. E. Casely123

Hayford to Governor) and 2 (undated Minute by Attorney General).  Joseph Ephraim Casely Hayford was
the son of a well to do Methodist minister.  Educated at the Fourah Bay College in Sierra Leone and the
Inner Temple in London, he became a prominent voice in opposition to British land policies and other
efforts to interfere, in his view, with the rights of the indigenous population.  Magnus J. Sampson, Gold
Coast Men of Affairs (Past and Present), 143.
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ARPS characterized as British traditions and principles of the separation of powers and

judicial independence.   124

Grattan Bushe prepared a report, Part III of which dealt with the questions

concerning Executive Officers acting as Judges, which questions he deemed as being

“of great importance and [going] to the root of the proper administration of justice both

in the Gold Coast and elsewhere in West Africa.”   Bushe was hostile to political125

officers executing judicial functions, reminding his readers of the principal of judicial

independence and noting that for no principle has there been a greater fight through 

English history.  Asserting the necessity for those acting as judges to be trained

lawyers, he said that there “is no particular reason why a layman should be able

adequately to administer the law any more than he should be able to set a broken leg

or survey a railway.  The only difference was in the likelihood of the discovery of his

incapacity.”  Merely sending reports of cases decided by administrators to judges for

review was inadequate as no evidence accompanied the reports.  Except in cases of

”gross errors of a primitive sort when, for example, a man has been convicted of a non-

existent crime”, such review was “worthless “  In the Gold Coast “it is not uncommon

for the man to have served the whole or a large portion of his sentence before such

action can be taken. . . .”  But for Bushe, whether or not the administrator was a

capable judge was not the primary concern.  “No man,” he wrote, “can adequately act

GNA ADM 11/1/974, 2.10.1928, Petition of the ARPS.124

GNA ADM 12/1/80, Confidential (A),  7.8.1932, Enclosure. 125
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as prosecutor and judge at the same time.  Sometimes the attempt to do so is tragic. 

Sometimes it merely approaches the ridiculous. . . .”  Moreover, the District

Commissioner is not only the Prosecutor and Judge but often “the complainant and the

detective who has “got up” the case.”  Finally, as the political officer responsible for

order in his district, it was “inevitable that political considerations must frequently

conflict with his duties as judge.126

As evidence of the truth of his last statement, Bushe pointed out that he had

looked at the Occurrence Book at a Police Station and found a note from a District

Commissioner saying that it was “politically desirable” to prosecute a certain person

who should be charged with a specified crime and “it was most important that a

conviction should be obtained.”   Of course Bushe noted, the District Commissioner,127

who wrote the note would be the one to try the case.  But, and one must always

consider the but, Bushe says, that “in a lightly staffed” primitive country, the

combination of executive and judicial functions is unfortunate bu unavoidable.”   That128

simply was not true.  Such contravention of the principles of justice could have been

easily avoided merely by the appointment of more Magistrates.  But the British refused

to spend the money necessary to avoid continuing hypocrisy.  

In determining whether or not those serving in a judicial capacity were, as were

most of the Chiefs and indigenous authorities, mere agents of the colonial

Ibid.126

Ibid.127

Ibid.128
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administration, we must distinguish between those who sat on the Gold Coast

Supreme Court and District Commissioners.  As we have seen, the latter were all to

often intermediaries between the central administration in Accra and the people of their

districts.  The available evidence shows, however, that the instances of Supreme Court

judges carrying out administrative policy were very rare, albeit given the immense

number of decisions of these judges during the seventy years under consideration

here, it is impossible to say with certainty if they decided because of administrative

pressure and, if so, how often. 

In their judicial capacities, the District Commissioners as well as the Puisne

Judges and Magistrates were subject to oversight by the Chief Justice of the Supreme

Court.  Between the formation of the Colony in 1874 and 1944, nine men filled that

position.  Of those nine, four were exceedingly important to the administration of

justice in the Colony and the Protectorates governed along with the Colony.  In the

next chapter, I discuss those four men and their role in the judicial history of the Gold

Coast. 
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CHAPTER IV –  SOME JUDGES WHOSE CONTRIBUTIONS WERE
   SIGNIFICANT TO THE HISTORY OF THE COLONIAL GOLD COAST 

Of the many judges who served in the Gold Coast between 1876 and 1944, four

stood out in consideration of their contributions to the creation and operation of a

colonial state as well as development of a Gold Coast judiciary and common law.    As1

such they were critical to the administration of justice in the Colony.  William Brandford

Griffith, Jr. and Phillip G. Smyly served as Chief Justice sixteen and seventeen years

respectively, demonstrating an unusual capacity for surviving, indeed thriving, in a

climate so unhealthy for so many Europeans while making many decisions

establishing precedents followed even into the era of Ghanaian independence.  These

four provide a continuity of service almost unbroken from 1876 to 1927Their long

service engendered a stability in the courts of the Gold Coast that the shorter tenure of

most judges could not duplicate.  No historian whether European, American or African,

has seen fit to examine any of these men or their place in the administration of justice

except with respect to Griffith, and he only briefly.   I was unable to find any secondary2

sources that do more than mention any of the other judges except in passing in noting

one or more of their judicial decisions, or, in the case of David Chalmers, his report on

No records exist that would enable me to profile any of the many Puisne Judges who served in the1

Gold Coast Colony until 1944.  Accordingly, I have chosen the four men who seem to me to have had the
greatest impact on the administration of justice in the Colony.  All were Chief Justices.

Roger Gocking notes only that Griffith followed in the footsteps of George Maclean in his judicial2

activism.   Facing Two Ways: Ghana’s Coastal Communities Under Colonial Rule, Lanham, MD:
University Press of America, 1999, 223.
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emancipation of slaves.   Indeed, none of the four are even mentioned in the Dictionary3

of National Biography.   As will be seen, they fit into the work of Kuklick and Kirk-4

Greene as to their background and education.  Because they may have been seen as

little more than agents of the colonial bureaucracy, their lives and role were ignored by

historians, but, I contend, they are of great significance to the history of British colonial

rule in the Gold Coast and the role of judicial administration in such colonial rule.  They

were critical to the creation of a number of Gold Coast and West African institutions

and significant in the formulation and implementation of colonial policies as to land

tenure and Native Administration.  They exemplify as well both the manner in which

judges were moved from colony to colony as well as the stability in the administration

of the law desired by the colonial authorities and the creation of a hybrid colonial law

that has endured to this day.   

All four of these judges were recruited to the colonial service in the nineteenth

century when recruitment criteria were almost entirely subjective.  Each had served as

a judge elsewhere in the colonies and were transferred from other posts.  D. P.

Chalmers and Joseph T. Hutchinson served as Chief Justices of other colonies

following completion of their Gold Coast service, Chalmers in British Guyana and

Hutchinson in Ceylon, now Sir Lanka.  W. B. Griffith, Jr. and Philip G. Smyly were

See, e. g., Suzanne Miers and Richard L. Roberts,  The End of Slavery in Africa, Madison, WI:3

The University of Wisconsin Press, 1988, 93.
Indeed, the entry for Griffith, Jr. In the Historical Dictionary of Ghana is merely nine lines stating4

the most basic biographical information.  Daniel Miles McFarland, Historical Dictionary of Ghana, 
Metuchen, NJ: The Scarecrow Press, Inc. 1978, 93; David Owusu-Ansah, Historical Dictionary of Ghana,
4  ed., Lanham, MD: Rowman & Littlefield, 2014, 162.  There are no entries for the other three judges.th
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unusual in the length of their tenure on the Gold Coast, the norm being the four to

seven years served by Chalmers and Hutchinson and almost all of the Puisne Judges

who served under them.  Smyly came to the Gold Coast after long service as Chief

Justice of Sierra Leone while Griffith, Jr. had been on the bench in Jamaica.  All but

Smyly also served as Official Members of the Legislative Council and often as

extraordinary members of the Executive Council thereby compromising to some extent

the independence that Griffith, Jr. particularly championed. 

Griffith, Jr. was a most energetic individual, writing extensively on legal and

political questions.  His decisions made law in important areas of Gold Coast law that

were followed throughout the colonial period.  Moreover, he is an example of a judge

who took the concept of judicial independence very seriously and was often at

loggerheads with the Governor and other administrators until he left the Gold Coast

under a cloud.  Smyly, although not the intellectual equal of his predecessor, Griffith,

Jr., created and maintained superior relationships with both colonial administrators and

the Gold Coast Bar and was the primary moving force in creation of the West African

Court of Appeals, a project he pursued over many years of difficult negotiations with

his opposite numbers in Sierra Leone and Nigeria.  Smyly and Griffith, Jr. shared a

passion for the law and the ability to withstand the illnesses rampant on the Gold Coast

and  each left his mark on the administration of justice in that dependency.

David Chalmers made his mark as the author of the Gold Coast Supreme Court

Ordinance and as its first Chief Justice.  As with other “firsts,” he created precedents
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that his successors felt bound to follow.  He closely supervised the work of the District

Commissioners and particularly their relations with the Native Tribunals.  Finally,

Joseph T. Hutchinson drafted and pressed for legislation, albeit never enacted,

governing land transfers and native jurisdiction.  He was a close adviser to Governor

W. Brandford Griffith, Sr., preparing the first directives to District Commissioners on

the execution of their magisterial and appellate duties.  He earned the respect of the

people and the Bar of the Gold Coast.

William Brandford Griffith, Jr.

 The towering figure among the judges of the Gold Coast in the period covered

by this study was Sir William Brandford Griffith, Jr., Chief Justice of the Gold Coast

Supreme Court between 1895 and 1911.  A man of immense intellect and many

contradictions, close advisor to Governor Nathan, draftsman of some of the most

important legislation of the era and of an ego as immense as his intellect.  His

importance derives in large measure from his willingness to oppose the colonial

administration of which he was a part as well as because of the precedents he

established in his numerous decisions and his role as the draftsman of much

significant legislation.  Griffith, Jr. was born in 1861 in the West Indies and received his

early education there.  He received his university degree from the University of London

and studied law at the Middle Temple being called to the Bar at the relatively early age
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of twenty.    Almost immediately, he wrote to Robert Herbert, Undersecretary of State5

for the Colonies, introducing himself as the son of the Lieutenant Governor of the Gold

Coast and applying any job anywhere, even in West Africa.   Herbert minuted to Lord6

Kimberly, the Secretary of State, to say that Griffith, Jr. called to say that he was going

to Lagos to join his father and practice law: “If he does well there and can stand the

climate he will probably be a useful man for Col [sic] employment afterwards.”   Herbert7

told Griffith, Jr. that there was no immediate prospect of employment, but within a year

Griffith, Jr. came to the Gold Coast having been appointed an Assistant Queens

Advocate in an administration in which his father was serving as Lieutenant Governor. 

Despite his Government position, Griffith, Jr. also engaged in private practice

appearing before, among others, Mr. Justice Mcleod in a land case in which he

prevailed.   Two years later, Governor Young reported that Griffith, Jr. had been8

exemplary as an Assistant Queen’s Advocate and had been acting very satisfactorily

for some months as a District Commissioner and Deputy Sheriff in Accra, particularly

with respect to the prisons and prison discipline.  The Governor proposed that since

Griffith, Jr. satisfied the Governor’s requirement that District Commissioners be legally

qualified, he should be appointed as a District Commissioner.  Young’s

recommendation was accepted despite his being the son of the Gold Coast Lieutenant

Colonial List 1895.5

BNA CO 439/2, Letter, 9.22.1881.6

Ibid.7

W. Brandford Griffith, Jr., The Far Horizon: Portrait of a Colonial Judge, London:  Arthur H.8

Stockwell, Ltd., 1951, 62, 72. 
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Governor and though, the Colonial Office noted,  it was not usual to have two men

from the same family serving in the same Colony, there seemed to be no real obstacle

to Griffith, Jr.’s appointment.9

The younger Griffith was ambitious.  In 1886, he sought appointment as a

Puisne Judge or Queen’s Advocate, then the equivalent of Attorney General.  Despite

his service as an Acting Puisne Judge for two months at Lagos and one month in the

Gold Coast, the Colonial Office said that it had made other arrangements and that he

was too young and not experienced enough.   Griffith, Jr. pursued appointment as10

Queen’ Advocate and secured the Acting Governor’s endorsement as “steady and

temperate” and an “independent character” who was “held in respect by the public and

his brother officers.”   Despite this testimonial, the Colonial Office expressed concern11

about appointing him to such a post in a Colony where his father was the Governor

despite his superior performance while acting as Queen’s Advocate and offered him

the post of Queen’s Advocate at Lagos since he was seen as one of the ablest, most

energetic men in the service.   He declined that appointment and the Colonial Office’s12

Reginald Antrobus argued that he was the best man for the Gold Coast appointment

despite his relationship to the Governor and that sending him elsewhere would be a

great loss to the Gold Coast.  Nevertheless, the contrary views of Edward Wingfield

BNA CO 96/159, No. 450, 9.18.1884.9

BNA CO 96/174, No. 203, 6.4.1886.10

BNA CO 96/183.11

Ibid., Confidential, 9.16.1887.12
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and Robert H. Meade, the Assistant Permanent Undersecretary, prevailed and he was

offered the position of Resident Magistrate in Jamaica, one that he accepted.  He left

the Gold Coast in January 1888.13

Four years later, Governor Griffith, Sr. told the Colonial Office that his Colonial

Secretary’s office was severely undermanned and that he needed his son – then in

Jamaica – as he could rely on him. The Colonial Office replied that it did not think it

was right to send Griffith, Jr.   The Governor persisted in asking for a transfer for his14

son as a matter of personal consideration to him.  If he could not be permanently

reassigned, Griffith, Sr. asked that the Governor of Jamaica be requested to lend

Griffith, Jr. to him to act as his private secretary for twelve months since only Griffith,

Jr. had the requisite local experience and other qualifications to satisfy the

requirements of the Colonial Secretary’s office and as Griffith, Sr.’s private secretary

the younger man would not be involved with judicial, legal or fiscal issues so that the

relationship would be less important.   When Griffith, Jr. did return to the Gold Coast,15

he came after his father had retired as Governor and in the exalted position of Chief

BNA CO 96/189, 1.19.1888, 1.20.1888.  Governor Griffith was equally unsuccessful in obtaining13

the Colonial Office’s support in having his son named a Queen’s Counsel, an honorary position conferred
on senior barristers.  Despite Griffith, Jr.’s having complied and indexed the Gold Coast Ordinances while
he was on leave, and his service as Acting Queens Advocate, Acting District Commissioner and Acting
Puisne Judge, Robert Herbert, the Permanent Undersecretary of State declined to recommend him,
noting that the designation of Queen’s Counsel was reserved for practitioners and that Griffith, Jr. had not 
practiced in the Gold Coast or Jamaica.  BNA CO 96/00, No. 20,1.22.1889.

BNA CO 96/223, Confidential, 4.19.1892.14

Ibid., No. 90, 4.22.1893.  His request was once again declined.  Ibid., No. 113, 5.16.1892.15
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Justice of the Supreme Court.   The Accra to which Griffith returned was of “the16

glaring tropical area, ugly with squalid buildings and general air of disheveled undress.” 

Unlike the Jamaica from which he recently come, “this was a bare existence, a place to

work and dree out one’s time with a small amount of social amenity then prevailing.”17

For reasons upon which the archival evidence throws no light, Griffith sought to

leave the Gold Coast almost as soon as he assumed the position of Chief Justice.  In

January 1896, he asked Governor Maxwell to forward to the Colonial Office his

application to be Attorney General of Jamaica where he had served as Acting Chief

Justice for eight months. The Colonial Office turns him down saying other

arrangements had been made.   At about the same time, Griffith wrote requesting to18

be appointed Governor of Lagos.  Antrobus noted that Griffith had been to see him

while on leave to pursue the request and that he held out no hope to Griffith but that

Griffith seemed to stand the climate well and the Colonial Office might need him one

day.   In 1897, just over two years after he assumed office in Accra, Griffith sought19

appointment as Chief Justice at Demaraua (sic), British Guiana or to “any other

GNA ADM 6/20, 258.  He was appointed as of 5.29.1895 and assumed the office on 8.26.1895.16

W. B. Griffith, Jr. The Far Horizon, , 138.17

BNA CO 96/270, No. 17, 1.17.1896.18

BNA CO 96/286, Antrobus minute, 2.10.1896.19
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vacancy.”  His application was rejected.   Finally, at the beginning fo 1899, Griffith20

asked to be Chief Justice in Trinidad.  Again he was rejected.21

It would not seem to be the case that Griffith did not get along with Governor

Maxwell or Hogdson; there are no dispatches complaining about him or their

relationships.   And when Matthew Nathan took office as Governor in 1900, he and22

Griffith developed a close connection. Nathan’s papers disclose almost daily

communications from Griffith to him offering both solicited and unsolicited advice on all

kinds of subjects outside of issues involving the judiciary or the administration of

justice.   The Chief Justice made recommendations as to ports from which cocoa23

should be shipped, volunteered to make inquiries as to rubber production in the Gold

Coast and said that the natives were beginning to harvest latex without killing the trees. 

In January 1901, he advised against holding a special meeting of the Legislative

Council as to the Queen’s death but proposed a draft resolution to be telegraphed to

London that should be signed by each Judge, prepared a proclamation as to the

accession of Edward VII and made recommendations as to a religious service to be

held at the time of the Queen’s funeral.   However most of Griffith’s communications24

BNA CO 96/299; 96/300, Confidential, 12.4.1897, 12.9.1897.20

BNA CO 96/327/2424/1.30.1899 and 4977/ 2.2.1899.21

He did however confide to his diary that Maxwell “was not a popular man either with Natives or22

Europeans.”  W. Brandford Griffith, Jr., The Far Horizon , 138.
Oxford University Rhodes House, MS Nathan 307.23

Oxford University Rhodes House MS Nathan 307, 2.1.1901.24
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dealt with legal issues and pending cases.   In addition, Griffith offered Nathan his25

opinions as to what District Commissioners would give good service as Magistrates

and the prospects for success of newly appointed legal officers and judges.   Griffith26

seems to have had a close relationship with Nathan whom he though to be a good and

strong man, “brilliantly clever, as well as a strong administrator – not always the same

thing.”   Griffith also retained decent relations with Nathan’s successor, John Roger,27

about whom he wrote that although they did “see eye to eye” on many matters, “ they

learned to appreciate each other.”28

During his tenure, Griffith had several disputes with other judges in which he

tried to assert a dominance over the other judges in the Colony of which two required

intervention by the Colonial Office.  In this and other disputes, we may see Griffith’s

efforts to maintain a primacy over the Puisne Judges beyond mere primus inter partes. 

In 1896, he became annoyed by the habit of Hays Redwar to sit only three hours per

See, e.g. MS Nathan 307, 252-271; 185, 8.25.1903, in which Griffith advised Nathan that a25

pending application for leave to appeal in a criminal case was just dilatory and frivolous and should not be
considered; 145, 9.10.19 in which Griffith sent Nathan a long explanation of the case of the King of West
Akim v. the Chief of Obo and offered suggestions as to how the Governor should handle the matter.

GNA SCT 2/1/9, 39, 11.17.1900: O’Brien was all right as a Magistrate but “He is too fond of26

asking for advice on points which are solely for his own discretion.”  Oxford University Rhodes House, MS
Nathan 289-300, 176-177, 12.3.1902,  one District Commissioner is “not so methodical” as two others;
three District Commissioners should take some courses in law;  “we are all very glad to hear that Osborne
is appt’d (sic) to be A. G. (sic); opines that Pennington [a newly appointed Puisne Judge]  “is a good man
and should be a success.”

W. Brandford Griffith, Jr., The Far Horizon, , 174.  The Rhodes House Library archive contains a27

file of several hundred memoranda, notes and letters sent from Griffith to Nathan, whom he considered to
be a personal friend, but nothing from the Governor to Griffith.  Oxford University, Rhodes House MS
Nathan.

Griffith, Jr., The Far Horizon, 190.28
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day.  He requested of the Acting Governor, and that official ask a ruling from the

Colonial Office confirming his power as Chief Justice to regulate the hours of judicial

sittings.  Governor Hogdson agreed with him, saying that he could not see why a

judge, merely because he was a judge, should be exempt from supervision by his

superior of his hours of work.  Redwar contended that no one had the right to interfere

with the manner in which he did judicial business, an element of judicial independence. 

Griffith, Hogdson reported, told Redwar that he, Griffith, was responsible to advise the

Governor if the working of the Judicial Department was unsatisfactory, Divisional

Courts, that is Puisne Judges, should sit at least five hours per day, five days per week

and that all previous judges, whom he named, kept those hours.  Short days, he went

on, imposed hardships and additional costs on parties and witnesses. Griffith noted

that in 1895, the Chamber of Commerce had remonstrated  that courts throughout the

Colony should sit at least six hours per day so that cases could be concluded in one

day as it was done in Accra.  Redwar responded to the Chief Justice that he would sit

as long as necessary but not according to a fixed schedule and that the Chief Justice

had no right to regulate his working hours.   Thus this dispute highlighted the29

sometimes contrary concepts of administrative authority (Griffith was acting in an

administrative capacity in seeking to fix hours) and judicial independence, the right to

remain free from administrative interference with the exercise of judicial duties. The

Attorney General, favoring the view that Griffith, Jr., could fix the hours in which a

BNA CO 96/276, No. 333, 8.14.1896.29
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judge sat although no provision of the Supreme Court Ordinance permitted the

Governor or the Governor-in-Council to fix court sittings.  He noted that both one of

Griffith, Jr.’s predecessors, Chief Justice Bailey as well as Griffith, Jr., as Head of

Department and not as a Rule of Court under the Supreme Court Ordinance, had fixed

the hours at eight to eleven and one to four.  The Attorney General, however, 

recommended legislation authorizing the Governor to fix hours, saying that the

existence of such power itself should fix the problem and would probably not be

required to be exercised and that five hours per day and three on Saturday should be

the standard.   The Colonial Office questioned whether such power could be effective30

since the Executive could not interfere with a Puisne Judge’s discretion to organize his

work and he could if he chose only list cases that would take only five hours to

conclude.  The Colonial Office recommended that the Secretary of State, Joseph

Chamberlain, express his opinion that five hours per day was the correct amount of

time to sit for the convenience of the public rather than trying to impose such a rule. 

Redwar wrote to the Governor, saying that he was gratified that the Chamberlain

agreed with him that a Court need sit as long as necessary and not fixed hours.   The31

record does not show Griffith’s reaction to this seeming rebuke although the Colonial

Office determination seemed to accord with the Chief Justice’s view that judges should

be independent of administrative interference.

Ibid., Enclosure.30

Ibid., 11.2.1896.31
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The second dispute shows an aspect of his personality that offended many

colleagues as well as Colonial Office Officials.  In March 1908, Gilbert K. T. Purcell , a

Puisne Judge then serving in the Gold Coast Colony, applied to become Chief Justice

of Northern Nigeria.  In reviewing that application, Fiddian noted that in 1906 Griffith

had made an unfavorable confidential report on Purcell.  Harris minuted to Lucas that

he and his colleagues were not altogether satisfied with “the justice” of Griffith’s reports

and that they were not sure that Griffith “is at all fair to his Puisnes.”   At the end of32

1908, Griffith prepared to go on leave, but he declined to recommend Purcell to act as

Chief Justice while he was away, saying that Purcell didn’t possess the confidence of

the Bar or the respect of the public.  He was very short on specifics to back up his

claim, relying only on hearsay and vague hearsay at that.   Since Griffith wouldn’t33

agree to having Purcell act for him, the Colonial Secretary applied to the Colonial

Office to decide the question.  In connection with that application, Griffith produced

what he contended were the facts underlying his objections.  Although quite detailed,

they established nothing that indicated professional wrongdoing, just personal pique.  34

The Secretary of State, Lord Crewe, responded that nothing in Griffith’s indictment

justified depriving Purcell of his right, as Senior Puisne Judge, to act as Chief Justice

during Griffith’s leave.   Again, the record provides no evidence of Griffith’s reaction.35

BNA CO 96/467, Colonial Office Minutes on Confidential, 3.6.1908. 32

GNA SCT 2/1/9, 12.1.1908, 175.33

Ibid., 12.7.1908, 179, 180-187.34

Ibid., 3.12.1909, 213.35
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The third act of the Griffith v. Purcell drama involved a request from the

Governor of Southern Nigeria for a loan of a Puisne Judge for three months. Griffith

wrote to Governor Rodger who had consulted him: “‘Then there is Purcell, who could

be spared, but he is not suitable.’” Griffith contended that Purcell had coerced a guilty

plea with an implied threat of a heavier sentence if the defendant took the case to trial. 

“‘But as his judgment was reversed because of this conduct, he will probably not

continue it.’”  Charles Harris, a clerk in the West African section, suggested that36

Griffith might be jealous of his [Purcell’s] independence and that Griffith’s complaints

seemed to be “very minor.”  Risley belittled Griffith’s criticisms as to the failure to note

facts, saying that barristers always pushed for more and he rebutted each of Griffith’s

claims.  After reading a few of Purcell’s decisions, Risley agreed with A. Willoughby

Osborne, the Gold Coast Attorney General, that Purcell was the best criminal lawyer

on the Bench in the Gold Coast.  Moreover, he thought that Osborne was the ablest

law officer in West Africa and that his opinion was of the highest value.  Risley opined

that Purcell’s way to promotion was being blocked by Griffith’s “enmities.” and that

there was no need for Purcell to answer Griffith’s charges (Cox agreed).   These37

apparently unimportant disputes are noteworthy primarily for the reluctance of the

BNA CO 96/473, Confidential, 12.23.1908.36

Ibid., Colonial Office minutes.  Such archival material as is available suggests that Griffith got37

along reasonably well with the Law Officers who appeared before him and such barristers as J. Mensah
Sarbah.  See, e.g. Oxford University Rhodes House, Mss Afr 5.2133, Sir John Maxwell, Solicitor General
then Attorney General, Diaries, 4.22.10, 12.21.10.  GNA SC Sarbah Papers, No. 6.
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Colonial Office to involve itself in internecine personality disputes among colonial

judges that clearly did not involve issues of colonial governance.

Although Griffith worked well as a member of the Legislative Council with other

members, both official and unofficial, on most matters, he was not shy about executive

policies he opposed.  As early as 1899, he had asked the Acting Governor to be

permitted to abstain from voting in the Council as he “had frequently to dissent from

Government propositions.”  Despite Governor Hodgson’s refusal to excuse Griffith

from voting, the latter insisted.  According to Griffith, Colonial Secretary Chamberlain

supported Griffith’s position.   Griffith’s opposition to the Government came to a head38

in connection with the Native Jurisdiction Amendment Bill of 1910, more about which

below. 

Nevertheless Griffith more often than not worked well with his Legislative

Council colleagues on many issues, including the special committee appointed to look

into the amendment of the Marriage Ordinance, and expressed his opinions, mostly

dealing with drafting issues and mostly helpful, on almost all legislation enacted during

his tenure, his position on the Native Jurisdiction Amendment Ordinance that passed

through multiple iterations before being enacted in July 1910, made many enemies in

the colonial administration and can be said to have brought an end to his service on

the Gold Coast.  As noted elsewhere, Griffith opposed the Government’s position on

that Ordinance. Governor Rodger reported that the Chief Justice opposed “almost

Griffith, Jr. The Far Horizon, , 160.38
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every clause of the Native Jurisdiction Bill, both on the second reading and in

Committee.” “[Griffith] clearly demonstrated, if any demonstration were needed, the

inadvisability of a member of the Judicial Bench being also a member of the

Legislative Council.”  It seemed to him to be significant that Griffith’s opposition was

not supported by the native members.   Fiddes’ minute reflects his bitterness towards39

Griffith’s conduct: “The dignity of the judicial office is un[dermin]ed [?] by Sir W. B.

Griffith’s continuing to hold it.”  Lucas concurred: “I agree that it is undesirable to have

a C. J. (sic) on the Council, particularly one with such decided views as Sir W. B.

Griffith.  We might ask Sir. J. Redwar if there is any prospect of Sir W. B. G. (sic)

retiring after this year.”40

Although there is no direct evidence that the Colonial Office forced Griffith’s

resignation, the report of the Chief Medical Officer clearly indicated that Griffith’s days

were numbered: “He is lax, senile looking, debilitated and anaemic; he can do one

more tour but should then probably be retired.”   Undoubtedly having taken the hint,41

Griffith submitted his application to retire as of September 13,1911 and received six

months retirement leave.   But Griffith effectively withdrew from service well before he42

BNA CO 96/497, No. 519, 10.10.1910.   Ironically, Fiddes noted that Griffith was not the only39

judge creating problems as a legislator: “Mr. Purcell as Ag. C. J. [sic] has made himself disagreeably
prominent on occasion.”  Ibid.

Ibid.40

GNA ADM 12/1/32,11.10.1910.41

GNA ADM 1/2/76, No. 92,  3.2.1911;  BNA CO 482/17, Letters from the Colonial Office to Acting42

Governor Bryan dated  5.13.1911 and 5.29.1911 advise of receipt of W. Brandford Griffith’s request for
retirement and his pension.
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formally retired.   He took no part in the Legislative Council after October 28,1910.  At43

meetings subsequent to January 28,1911, Purcell acted as Chief Justice and sat in the

Council until the Constitution was changed to eliminate that official from the Legislative

Council effective after July 12, 1911.  The Legislative minutes from November 1910 to

June 1911 show not a single word about the service of W. Brandford Griffith, Jr. as a

member of the Legislative Council or as Chief Justice.  He seems just to have

disappeared.  44

In his view, Griffith’s departure from the Gold Coast had nothing to do with the

abrasive debate over the Native Jurisdiction Amendment Ordinance.  Indeed, his brief

discussion of that matter in his autobiography is focused entirely on the rectitude of his

position.   He claims that in late January, 1911, he learned that he was suffering from45

“haemeomurmurs due to anemia” and had to leave West Africa as soon as possible,

which he did on March 4th.  He wrote that he was‘ “‘chagrin[ed]’” when the Colonial

Office told him that he had to retire.   The circumstantial evidence tends toward the46

inference that he was forced to retire for other than health reasons.  That Griffith’s

GNA ADM 14/1/7.43

On November 6, 1911 long after he left the Colony and his successor had assumed office, his44

absence was finally noted by T. Hutton Mills, an African barrister and unofficial member, in the course of a
debate on the estimates when he said that “the community has lost a strict and conscientious officer” to
which there was no response, official or otherwise.  GNA ADM 14/1/8.

Griffith, Jr., The Far Horizon, , 196-197.   He characterized those who opposed his views as a45

“very pigheaded majority.  Ibid., 186.  He thought that his work on the Native Jurisdiction Amendment Bill
was “best bit of work” that would do much for the “People, . . . although they don’t think so.”  lbid., 193.  

Ibid., 201.46
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