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parallel structure to Machiavelli’s Prince and Discourses, in which general principles are asserted
and then exemplified by historical examples past and present. This suggests the text is not simply
speaking to citizens of the states, but intended as “a possession for all time.”

The Federalist occupies a distinct and unusual place in the history of political thought. Its
authors would be the first to acknowledge that, despite its philosophical claims, it was not a
philosophical treatise commencing with first philosophy. The text is not primarily “engaged in a
disinterested pursuit of the truth.”®> It does not explore or directly raise the fundamental perennial
questions of political philosophy such as the nature of the good life or the best regime simply.
Mansfield say that it is “not a work of political philosophy, but it shows the influence of political
philosophy in the thinking of the American founders.”*® The Federalist assumes as given the
principles of the Declaration of Independence such as the God-given “natural rights of man.” %" In
so doing, it depends much on thought from Locke, Montesquieu and the Scottish Enlightenment
and others.®® As a work of Modern political science it was not simply geared toward the practical
realities of politics generally, but with the exigencies of a particular and unique historical moment
in time. The Federalist might best be understood in relation to the long and great tradition of
political pamphleteering central to the burgeoning political discourse in 18" century America. The
text is a polemic engaged in one of the most consequential political debates of the nation’s history.
The Federalist no doubt has a practical political agenda, but it is “by no means simply a tract for

the times.”®°
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The grand purpose and virtuoso execution of The Federalist Papers have made it the single
most important work of political theory in the American tradition and a classic generally. Editor J.
E. Cooke opens his edition by saying the “United States has produced three historic documents of
major importance: the Declaration of Independence, the Constitution, and The Federalist.”™
Jefferson described the text as “the best commentary on the principles of government, which ever
was written.”’! Meanwhile Tocqueville thought it “an excellent book, though special to America,
ought to be familiar to statesmen of all countries.””?> Ironically the great Supreme Court justice
Joseph Story claimed that Tocqueville’s famed account of American democracy was in fact largely
a product of the Frenchman’s intimate familiarity with The Federalist and his own
Commentaries.” In 1861, John Stuart Mill said The Federalist was “the most instructive treatise
we possess on federal government.”’* Theodore Roosevelt said “it is on the whole the greatest
book™ on practical politics.”> An English journalist wrote that The Federalist can be called
“seriously, reverently, the Bible of Republicanism.”7®

Madison’s biographer Ralph Ketcham says The Federalist is ‘“the authoritative
commentary on the Constitution and the best-known work of political theory ever written in the
United States.””” It has been repeatedly describe as “the most authoritative commentary on the
Constitution which exists,” or the “preeminent commentary on the substance and philosophy of

the Constitution.””® Gary McDowell calls it simply the “bible that informs and guides American

""Hamilton, Madison & Jay. The Federalist (edited by Jacob E. Cooke). Middletown: Wesleyan University Press,
1961. p. ix.
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political thought.”” The distinguished authority, Benjamin Wright wrote it is “by far the greatest
book on politics ever written in America.”8® Howe describes it as “a kind of secular scripture, an
authoritative statement of how American political institutions work or should work.”®! Yarbrough
says the “enduring claim of The Federalist does not rest primarily” as a polemic on behalf of the
Constitution, rather, from the time of its publication it was “regarded as the most authoritative
explication of the principles underlying the Constitution.”®> The fact that it is regularly cited by
scholars, officeholders and Supreme Court justices alike demonstrates its ongoing and
consequential role in our understanding of the Constitution today. Despite its immediate purpose
the text continues to play a central role not only in American politics and government, but our own
self-understanding as a people and a nation.

Publius’ grand purpose exemplifies the text’s psychological analysis of human ambition.
Given the centrality of its psychological theory of human motivation it is only natural to turn
Publius’ analysis on himself. In No. 72 Hamilton says “the love of fame is the ruling passion of
the noblest minds.”® Douglas Adair and James Cesar both have applied this model, arguing
Publius was motivated by a desire for fame. Adair believes the Founders had “become fantastically
concerned with posterity’s judgment of their behavior,” and were “concerned with the image” that
would “remain in the world’s eye.”®* The desire for fame has the power to be “spur and a goad...to

act with nobleness and greatness, to make men rise above petty interests.”®*> The love of fame could

7 Gary L. McDowell. “Private Conscience & Public Order: Hobbes & "The Federalist.” Polity. Vol. 25, No. 3
(Spring, 1993). pp. 421-443. p. 421.
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marry the boldest personal passions with the selfless demands of the public interest.*® In No. 38
Madison acknowledged for example that the Founding was “as fair a chance for immortality, as
Lycurgus gave to that of Sparta, by making its change to depend on his own return from exile and
death, if it were to be immediately adopted, and were to continue in force, not until a better, but
until another should be agreed upon by this new assembly of Lawgivers.”®

It is likely then the text is motivated by a concern for the judgement of future generations
as much as present ones. Adair’s observation of the motives of Publius and the Founders partially
explains the grand historical context and meaning Hamilton attributes to the 1787 Founding in the
opening paragraphs of No. 1. Such motives raised their eyes above the day’s horizon to consider
the broader significance of their actions. The desire for fame could only be satisfied if the scale
and scope of the text were extended beyond the confines of the moment and addressed to all times.
Conscious of the unprecedented nature of the Revolution, the Convention and the Constitution it
crafted, Publius seems to have keenly sensed the opportunity to provide their definitive exegesis.
What mode of political statesmanship is more closely associated with fame than the act of founding
itself? As readers of the Bible, Plutarch, Livy and Machiavelli, they had a keen awareness of the
fame which attaches to founders.

The practical function of The Federalist affects the nature and scope of its arguments.
Hamilton, Madison and Jay did not write as dispassionate observers, but as practical, if reflective,
men of action.®® Progressive opponent of the Founding, Charles Beard compliments Madison and

Hamilton by saying they were “not closet philosophers,” or “dust sifters engaged in dissecting the

86 James Cesar. “Fame and The Federalist.” The Noblest Minds: Fame, Honor,, and the American Founding (ed.
Peter McNamara). New York: Rowan & Littlefield, 1999.
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ideas of other dust sifters.”® They wrote as partisans of liberty and advocates of a political form
they thought would best secure it. The goal then was not to provide proofs of the theoretical
principles on which the Constitution was based, but demonstrate the practical correctness of its
“inventions of prudence”.

The Federalist is “not a treatise on political philosophy concerned with natural law, the
origin and nature of the state, or the best form of government in the abstract.”®® Huyler says, the
text “ is long on the science of politics but short on the philosophy that would inform such a
science.”! Publius’ arguments do not “tell the complete story or provide all the answers” to the
theoretical assumptions which underly its argument.®? The authors do not, like Hobbes, derive an
account of human nature by depicting its natural condition. Nor do they, like Locke, attempt to
demonstrate the existence and content of Natural Law in order to derive ultimate standards of a
just political order. White speculates this would have confused readers while giving others “the
opportunity to engage in ... irrelevant controversy and logic-chopping.”* The goal was not to
invent an account of human nature out of whole cloth, but to apply one in order to illuminate the
flaws of the Articles of Confederation and demonstrate the Constitution’s solution by its capacity
to accommodate the likely motivates and conduct of men.

Another source of the lack of theoretical reasoning was the prima facia agreement with the
Anti-Federalists over principles. Huyler argues that it was precisely because both parties agreed

on principles that The Federalist Papers do not bother to raise questions regarding the

8 Charles A. Beard. The Enduring Federalist. New York: Doubleday, 1948. p. 19-20.

% Hamilton, Madison & Jay. The Federalist. Indianapolis: The Liberty Fund, 2001. p. xlvii.

o1 Jerome Huyler. Locke in America: The Moral Philosophy of the Founding Era. Lawrence: University of Kansas
Press, 1995. p. 265.

92 Hamilton, Madison & Jay. The Federalist. Indianapolis: The Liberty Fund, 2001. p. xlvii.

93 Morton White. Philosophy, The Federalist, and the Constitution. Oxford: Oxford University Press, 1987. p. 26.
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philosophical foundations of government.”* Both parties agreed upon an understanding of human
nature and the laws derived from it. Both parties acknowledged the intrinsic dangers of government
which inspired legitimate fear of tyranny. For both sides tyranny was in fact nothing more than a
pernicious compound mixture of interested ambitious human nature combined with power
concentrated and unrestrained. Since the central elements of human nature were not in dispute,
Publius treats them as axiomatic and in no need of making demonstrations. Therefore, Publius
took such principles for granted. Divisions between the parties were over the appropriate form
which might best guarantee liberty and order. Energy and space could be dedicated to explaining

how the constitutional form would manifest agreed on principles in practice.’

% Jerome Huyler. Locke in America: The Moral Philosophy of the Founding Era. Lawrence: University of Kansas
Press, 1995. p. 265.
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3. Challenges of the Present Task

The political and rhetorical purpose of The Federalist presents challenges to discerning
from it a comprehensive theory of human nature. The task of the interpreter is to distill a political
philosophy from a text written collectively in a piecemeal manner whose goal was public
persuasion. Despite its practical function White says that “there is a psychological theory of human
nature to be found in The Federalist even though it is never systematically expounded by the
authors.”! It does not present, but depends on, a complete account of human nature. The scope of
Publius’ account is tailored to its practical function. He concerns himself with those facets of
human nature relevant to the political arguments of its two volumes. This account is largely
confined to a political psychology focusing particular attention on a theory of human motivation.
It relies on a schema of human motivations which move men to act and attempts to illustrate the
way in which the Constitution will shape and respond to that schema. Given the voluntary and
capriciousness nature of human conduct such an analysis is as much art as science, a mixture of
prudent judgement and known fact.

Publius’ account of human motivation is complicated by the fact that he rarely defines
central terms such as “reason”, “passion” and “self-interest.” No doubt his understanding of them
was not entirely original, and piggy backs on the common currency of contemporaneous moral
and political discourse. Turning to the sources on which Publius likely drew, does not entirely
resolve the problem of decoding their precise meanings. These concepts of motivation were much
disputed at the time, as now, both in terms of their motivational efficacy and also there very
meaning. Their meanings were sufficiently fluid so as to be used in contradictory ways within

Eighteenth century moral philosophy.

! Morton White. Philosophy, The Federalist, and the Constitution. Oxford: Oxford University Press, 1987. p. 102.
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Self-interest is perhaps the most elusive spring of action even as it is often considered the
cornerstone of the constitutional edifice. Self-interest is a modern hybrid term combining reason
and passion. In self-interest, passions conspire with instrumental reasoning. Rational calculation
determines how best to achieve passion’s aims. However, there were varying degrees of rationality
associated with self-interest.”? There is the myopia of immediate self-interest and the rational
foresight of self-interest properly understood. Likewise, “ambition” is often used as a generic term
for the assertion of one’s own interest. Elsewhere it connotes the love of power and the desire to
dominate. Other times it is more closely associated with the love of honor, and its extreme, the
love of fame. Sometimes ambition is given negative connotations, other times, positive. Is
ambition a passion or an interest?

Madison’s No. 37 is probably the most philosophically probing of all the numbers of The
Federalist. He raises complicated questions of epistemology such as the limits of reason and the
degree of certainty the knowledge on which the constitutional provisions and their explanations
are understood to rest. In No. 37 Madison acknowledges that these terms of motivation were
“plagued by obscurity.” He says they have “never yet been distinguished and defined, with
satisfactory precision, by all the efforts of the most acute and metaphysical philosophers.” This
obscurity is not merely a matter of the failures of philosophic insight or the limits of the rational
faculty, but arises from the object of inquiry itself. The ambiguities of the nature of the mind are
compounded because the object of inquiry is same as the tool of observation. As a matter of
principle, Publius was not interested in a factitious or sophistical precision. Publius’

acknowledgement of the fallibility of man’s reason produced a natural abhorrence of artificial

2 Daniel W. Howe. “The Political Psychology of The Federalist,” The William and Mary Quarterly. Vol. 44, No. 3,
The Constitution of the United States (Jul., 1987). p. 490.

3 Morton White. Philosophy, the Federalist, and the Constitution. Oxford: Oxford University Press, 1987. p. 103.
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certainty and utopian schemes which would reduce politics to ironclad geometrical reasoning. This
acknowledgement was a recognition of the value and necessity of prudence. The lack of a
crystalline system is a feature, not a bug, of their own political science.” Government must be
limited and the people free, because the reason of a founder or central planner is unable to
anticipate and account for all historical contingencies.

The collective authorship of The Federalist poses another challenge to the task of
discerning a uniform account of human nature. Unlike today’s editions, the earliest book versions
of The Federalist were published under the name “Publius,” with no reference to its individual
authors. The single pseudonym signals a collective effort and unitary intent. The nom de plume is
a mask intended to conceal any distinction between the authors and their viewpoints.® The name
focuses attention on arguments and rhetoric rather than the character and supposed authority of the
particular writer. The name celebrates the spirit of union over the spirit of faction in a politically
contentious time. This literary unity is analogous to the unity of political purpose necessary to
bring the states into a new Union. They wrote as patriots of the new republic willing to suppress
their individual ambitions in the service of the new nation by working anonymously and without
compensation. This is reinforced by the fact that all authors judiciously guarded their individual
participation. They kept their roles secret, not disclosing them until decades after the Grand
Convention. In 1802 for example, Hamilton rebuffed a publisher’s attempt to arrange the text

based on individual authorship of the numbers.’

5 Albert Furtwangler. The Authority of Publius. Ithaka: Cornell University Press, 1984. p. 42.

¢ Quentin Taylor. “The Mask of Publius: Alexander Hamilton and the Politics of Expediency.” American Political
Thought. (Winter 2016). pp. 55-79.
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Along with a unity of purpose there is a continuity of treatment. Despite its plural
authorship and certain notable departures, The Federalist stands as a single unitary whole. The
Federalist is to be understood as a uniform work under the aegis of a single author with a single
point of view. One author with one largely coherent, message. Much evidence indicates they
actively sought to avoid disagreements and suppressed doctrinal differences and intraparty
squabbles in the service of a collective effort. The fact that they “took special pains to guard the
secrecy of authorship” lends credibility to their sincerity about presenting “a text of largely
uniform and singular design.”® Despite Hamilton providing the lion’s share of the numbers, on the
last day of the Convention he said, “No man’s ideas were more remote from the plan than his were
known to be.” As Publius, Mansfield asserts that Hamilton and Madison speak “together in one
voice.”!? Under this name, Hamilton and Madison “thought alike and even wrote in styles so much
the same, that when a dispute arose after Hamilton’s death as to who wrote certain of the papers,
it became a feat of scholarship to decide which claim was correct.”!!

The process of divining who wrote what has become an academic industry since the early
19% century. Today scholars often take authorial cleavages in the text for granted as obvious.
Meanwhile, at the time, discerning and intimate acquaintances of these men could not distinguish
the numbers by their individual authorship. George Washington, long time intimate of Hamilton,
struggled to distinguish between the numbers of Hamilton and Madison. In a letter Washington

asks an acquaintance “who the authors of the individual numbers” were.!? Jefferson, an intimate

8 Alpheus Thomas Mason. “The Federalist--A Split Personality.” The American Historical Review, Vol. 57, No. 3
(April, 1952). p. 629.

 Hamilton, Madison & Jay. The Federalist Papers: A Commentary on the Constitution of the United States (ed.
Robert Scigliano). New York: Modern Library, 2001. p viii.

10 Harvey Mansfield. “The Republican Form of Government in The Federalist.” from Jack Rakove. The Cambridge
Companion to The Federalist. Cambridge: Cambridge University Press, 2000. p. 559.

1 1bid., p. 558.

12 Brian Lamb. “Published Interview of Robert Scigliano.” Booknotes. CSPAN. January 21, 2001. p. 25.
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of Madison, asserted he “knew’” that Madison had in fact written them.'*> Mansfield reminds us that
the act of authorial dissection “ignores their cooperation and the texts’ coherence as a whole.”!

Authorship is usually credited in accord with the order of magnitude of each man’s
contribution to the project. Hamilton conceived and “organized the project”, writing a majority of
its numbers."> Madison the second most and with the greatest scope and philosophic penetration.
Jay wrote the fewest and the duration of his involvement was the briefest. While there remain some
minor disputes,'® there is general agreement that Jay wrote five (Nos. 2-5 and 64), Hamilton fifty-
one (Nos. 1,6 -9, 11-13, 15-17,21-36, 59-61, and 65-85), and Madison twenty-nine (Nos. 10,
14,18 -20,37-58, and 62—63).!” Hamilton and Madison provided the main thrust of the document,
its principles and arguments. This justifies the common focus scholars place on their involvement.
Both men were in a unique position to contribute to the nation’s Founding. Madison and Hamilton
were rare men whose characters combined political experience and book learning. They were
“philosopher-statesmen™!® or what Scigliano calls a “scholar-politician” ' Delegate to the
Convention, William Pierce, described Madison as one who “blends together the profound
politician, with the scholar.”?

It is striking the extent to which The Founders were “practical men of varied talents.” !

Most of the Founders were neither “career politicians or mere men of letters.”?> They were

13 Ibid.

4 Harvey Mansfield. “The Republican Form of Government in The Federalist.” from Jack Rakove. The Cambridge
Companion to The Federalist. Cambridge: Cambridge University Press, 2000. p. 558.

15 Brian Lamb. “Published Interview of Robert Scigliano.” Booknotes. CSPAN. January 21, 2001. p. 23.
http://www booknotes.org/Watch/161212-1/Robert-Scigliano

16 Frederick Mosteller. “A Statistical Study of the Writing Styles of the Authors of "The Federalist" Papers,”
Proceedings of the American Philosophical Society. Vol. 131, No. 2 (Jun., 1987). pp.132.

17 Hamilton, Madison & Jay. The Federalist. Indianapolis: The Liberty Fund, 2001. p. xlv.

18 Clinton Rossiter. 1787: The Grand Convention. New York: W. W. Norton & Company, 1987. p. 75.

19 Hamilton, Madison & Jay. The Federalist Papers: A Commentary on the Constitution of the United States (ed.
Robert Scigliano). New York: Modern Library, 2001. p xiii.

20 Tbid.

2! Dinesh D’Souza. The United States of Socialism. New York: All Points Books, 2020. p. 40.
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“scientists, inventors, entrepreneurs and builders.”> Washington was for example “a farmer, a
whisky entrepreneur, military leader and stateman” while Franklin was “a publisher, inventor,
diplomat, philanthropist and author.”** These men were not dreamers. Their varied experiences
kept them from the ethereal clouds of philosophical speculation and gave them a concreteness of
vision to craft a vast political edifice requiring the knowledge of numerous spheres of society.
Such a project required knowledge, moral and social, economic and political. Like Machiavelli,
both Hamilton and Madison were men of theoretical acumen, but also steeped in the practical
experience of men and politics. In their own way both exhibited their political wit in the early
years of the Republic even as they had vastly different public presences. Their grasp of the
intricacies of human motivation had great practical application in navigating their public offices
in ways that it did not for John Adams for example. Hamilton and Madison were no doubt the
more bookish of the Founders, with that prize going overwhelmingly to Madison who was
recognized as such by his contemporaries.

Both Hamilton and Madison were steeped in the first-hand experience of politics and war,
the traditions of the Bible, Classical Greece and Rome, as well as the innovations of modern moral
and political science. Madison had long been known and widely recognized as one of the most
brilliant minds of the post-revolutionary period, but was no less formidable as a public political
presence.” Rossiter says Madison was “a combination of learning, experience, purpose, and
imagination that not even Adams or Jefferson could have equaled.?® He attended the College of
New Jersey under Reverend Witherspoon, the midwife of numerous revolutionary minds. After

his education he entered the Virginia House of Burgesses during the waning days of British

2 Ibid.

24 Ibid.

25 Fergus Bordewich. The First Congress. New York: Simon & Schuster Inc., 2016. p. 37.

26 Clinton Rossiter. 1787: The Grand Convention. New York: W. W. Norton & Company, 1987. p. 150.
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colonial rule. During the Revolution, Madison and George Mason were instrumental in drafting
the constitution for the state of Virginia. He was then elected to the Second Continental Congress
from 1781-1786 representing his home state.

At the Philadelphia Convention Madison was the author of the Virginia Plan, one of the
two primary templates for the Constitution. He remains the ‘Father of the Constitution’ as one of
its primary authors and central Convention note-taker. In the year leading up to the Convention
Madison undertook “a systematic course of reading in political history with the apparent purpose
of applying that learning to the problems besetting the American Confederation.””” He spent this
year studying Ancient and Modern confederacies. It was to Madison his colleagues would turn for
a comprehensive understanding of the underlying principles and history on which the American
confederacy was based. Rutland says “no other delegate came so well prepared.””® Delegate
William Pierce of Georgia concluded that Madison was the “best informed Man of any point in
debate.””

On the other hand, Hamilton had a native intellect and rhetorical flair. Of Hamilton, George
Washington said in 1781, “there are few men to be found, of his age, who has a more general
knowledge than he possesses, and none whose Soul is more firmly engaged in the cause.”° In his
1787 Character Sketches William Pierce says, “Colo. Hamilton requires time to think—he

enquires into every part of his subject with the searchings of philosophy, and when he comes

27 James Madison. The Papers of James Madison,vol.9, 9 April 1786—24 May 1787 and supplement 1781-1784
(ed. Robert A. Rutland and William M. E. Rachal). Chicago: The University of Chicago Press, 1975. p. 345.

28 James Madison. The Papers of James Madison,vol.9, 9 April 1786—24 May 1787 and supplement 1781-1784
(ed. Robert A. Rutland and William M. E. Rachal). Chicago: The University of Chicago Press, 1975. p. 345.

2 Ibid.

3 George Washington. Letter to John Sullivan. February 4, 1781.
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forward he comes highly charged with interesting matter, there is no skimming over the surface of
a subject with him, he must sink to the bottom to see what foundation it rests on.”3!

Hamilton had been tutored by William Livingston, a leading intellectual and revolutionary.
As a youth in the 1760s Hamilton became a clerk at Beekman and Cruger, a local import-export
trading firm where he gained hands-on knowledge of the nuts and bolts of business, finance,
commerce and trade. This experience would impress on him the centrality of commerce to political
order and well-being. This experience foreshadowed his contribution on commercial republics in
The Federalist, his ascension to the role of Secretary of the Treasury in the Washington
administration, as well as his famed 1791 “Report on Manufactures.” Hamilton entered King's
College in 1773, graduating in May, 1774. He came into his own intellectually around the time of
the Revolution, penning both “A Full Vindication” and “The Farmer Refuted” in 1774. Both essays
signal his adherence to the Lockean Natural Rights tradition and established his revolutionary
bonafides. If Hamilton lacked the extent and depth of Madison’s book learning and philosophical
penetration, he acquitted himself as a quick-witted political operative whose mettle was proven
through years of exposure to the life of action in finance and trade, and no less as aid-de-camp to
General Washington during the war, as well as his role as representative to the Continental
Congress from the key state of New York.

There is a tendency for political scientists and historians to project subsequent political
differences and animosities between Hamilton and Madison back onto their time as Publius. It
should be kept in mind that these men had “cooperated under the Articles of Confederation and

the Continental Congress on various projects.”*? For example, they had collaborated to propose a

31 John R. Vile. The Wisest Council in the World. Athens: University of Georgia Press, 2015. p. 155.
32 Brian Lamb. “Published Interview of Robert Scigliano.” Booknotes. CSPAN. January 21, 2001. p. 23.
http://www booknotes.org/Watch/161212-1/Robert-Scigliano
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constitutional convention at Annapolis a year prior to the Grand Convention.** Bernard Bailyn
writes that between Hamilton and Madison there was “broad agreement on fundamental points.”*
Meanwhile Garry Willis says, “The two main authors of the series knew what their task was, and
made a common front in performing it.”*> Those searching for “any deep difference” between
them, Willis says, are “forgetting the occasion.”* Willis sees their time spent in the role of Publius
as creating a deep intellectual and stylistic identification between the two authors. He sees a
“Madisonian” Hamilton and a “Hamiltonian” Madison by comparing analogous passages between
the two writers which are strikingly similar. He identifies numerous similar statements that mirror
the overlapping portion between two circles of a Venn diagram.*’

Nevertheless, in 1850 John Quincy Adams wrote The Federalist was “not the production
of a single mind.”*® While Hamilton and Madison speak with one mostly unified voice, there are
notable cleavages in the text. Madison even acknowledged divergences “in the general complexion
of their political theories.”* There exists differences based on interest and expertise “visible in the
division of labor.”* McDonald says this division reflects “differences in temperament, talent, and
preoccupations.”! Such parceling out of responsibilities was driven by practical exigencies.
Scigliano says “they assigned the numbers more or less according to their interests and also to the

time that they had available.”*? There is also to be found a distinction in style. Hamilton “tended

33 Brian Lamb. “Published Interview of Robert Scigliano.” Booknotes. CSPAN. January 21, 2001. p. 23.
http://www booknotes.org/Watch/161212-1/Robert-Scigliano

34 Bernard Bailyn. To Begin the World Anew. New York: Vintage Books, 2003. p. 101.

35 Garry Willis. The Federalist: Explaining America. New York: Penguin Books, 1982. p. ix.

3 Ibid.

37 Tbid.

38 John Quincy Adams. The Lives of James Madison and James Monroe. Buffalo: George H. Derby and Company,
1850. pp. 40-42.

3 Bernard Bailyn. To Begin the World Anew. New York: Vintage Books, 2003. p. 101.

40 Forrest McDonald. Alexander Hamilton: A Biography. New York. W.W. Norton & Co., 1982. p. 108.
41 Tbid.
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to be more direct” and detail oriented while Madison writes in a “more theoretical” and sweeping
manner.** Hamilton, a learned but practical man, dwells on the minutiae of government mechanics,
administration and policy. He did “most of the writing on national defense and matters concerning
the economy.”** Meanwhile Madison wrote “most of the pieces on history and political theory.”*
As the more theoretic man, Madison delves more fully and broadly into the principles and realities
which underly government. One hedges more toward political history and experience, the other
toward speculation and political philosophy. These differences however turn out to be more
“complimentary” than contradictory.*®

Madison and Hamilton are perhaps most coherent and consistent in their account of human
nature. Even as they emphasize different aspects of the human soul, there are no fundamental
discrepancies between them. Both men accepted the central thesis of human depravity. “Both
men,” says McDonald, “used the so-called pessimistic view of human nature as the basis of their
science of politics.”” Both “maintained that men were governed by passion rather than by reason;
both believed that a great danger to liberty and good government in America lay in an excess of
unchecked power in the people, in the democracy or simple majority.”*® Both acknowledged the
higher and lower inclinations of human nature in equal portion. Both saw that human nature’s lack
of self-restraint necessitated government and that a government of men rather than angels must be
made to constraint itself. Despite what is often described as a “pessimistic view”, both held that
human nature had sufficient reason and virtue to make republican self-government possible if

properly constituted.
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The positions of Madison and Hamilton are not mutually exclusive as the Constitution
represents a balancing act between freedom and restraint, efficiency and checks on it. Both
acknowledged that prudent institutions alone would never guarantee good government. They must
be occupied by men of some degree of virtue. The difference between Classical political science
and Publius is a dispute over virtue as the end of political community and the degree of their
dependence on virtue for good government. They could not transcend the need for virtue any more
than men can transcend their need of government. Government must give sufficient freedom and
impetus to promote reason and virtue while restraining vice.

McDonald correctly asserts they “reasoned in opposite directions” from the same
premises.* While both recognized the deficiencies of human nature, Madison always seems to
have hewed toward a greater pessimism and sobriety associated with the Protestant Christian
intellectual heritage based on Calvin and Augustine which emphasized man’s sinfulness and
depravity. Politics is no place for visionaries, redemption is only to be found through God. But this
observation was not intended to condemn human nature nor provide impetus to save or perfect
men’s souls through political institutions. Man’s imperfect nature led Madison to dwell on how to
mitigate the negative effects of human depravity while preserving the liberty which inevitably
allows men to pursue their vices. This concern focused Madison on constitutional restraints such
as the separation of powers and the diffusion of the majority by factions dispersed in an extended
republic. Man’s depravity requires strong external “sentinels” and “auxiliary precautions” beyond
his own inner conscience, especially when given power. Internal restraints such as reason or moral
sentiment were not sufficient to bend men’s conduct toward justice. These precautions are

necessary because we can hope for, but not rely on, the better angels of our nature. For all his
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sobriety, Madison nevertheless speaks of those virtues which “justify a certain portion of esteem
and confidence,” in human nature and make republican self-government possible.

Hamilton echoes Madison in conceiving human nature as a mean between vice and virtue.
Yet, the “portion of esteem” he granted to the nature of a few was perhaps something greater than
Madison. He makes a wider distinction between the relative endowments of reason and virtue in
the few compared to the many unrefined. Hamilton dwells repeatedly on how combinations of the
many give way to their passions and become mobs. This is a running theme of Hamilton almost
completely absent in Madison’s speculations. Hamilton believed there existed a sufficient few
whose reason and virtue allowed them to be somewhat more trusted with power than Madison’s
men of crooked timber. More vulnerable to the inspiration and examples of great men in history,
Hamilton tends to grant higher motives more efficacy than Madison. He also demonstrates a
greater admiration for the double-edged sword of human greatness and ambition.

A key difference between Hamilton and Madison is the relative emphasis each place on
tyranny. Madison, a Federalist advocate for strong national government, nevertheless was the more
concerned with limitation on government. Unlimited power is ripe for abuse and the gateway to
tyranny. Meanwhile Hamilton “aimed not just at the creation of a free government” but of a “great
nation.”® Their divergencies rest, in part, on their opinions of human greatness. While no less
cognizant of human limitation, Hamilton demonstrates a Pagan admiration for human excellence.
Hamilton placed more faith in the ambitious few. He celebrates the ambitious nature of great
statesmen, and the capacity of a rare few to exhibit public virtue. Madison is much less sanguine
and more fearful of the very same passions Hamilton celebrates. Madison rejected Hamilton’s

“disdain for constitutional limits and his equally wishful suggestion that an elite few could
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maintain the integrity of the constitution over an extended period of time.””! Hamilton seems to
conceive of great offices like the executive as platforms for the perfection and display of human
excellence as an end in itself. For Madison government is primarily a restraint and necessary evil.
Hamilton suggests government could at its best be a positive good as a crucible and stage for
human greatness. Nevertheless, their conclusions are based on different judgements drawn from
the same premises of an identical human nature.

This appears to be a disagreement over how much some men can be trusted with power.
No doubt both entered the Convention as emphatic advocates of a strong national government. The
goal was to solve the deficiencies of the Articles without reintroducing the tyrannies abandon on
the shores of the Old World. Madison was the main author of the Virginia Plan which entirely
scraped the Articles. Despite his nationalism, Madison was the more skeptical of the two when
considering the ramifications of power placed in the hands of mere mortals. Madison’s vision of
power in the hands of faulty human nature led him to dwell on the need to neutralize those impulses
which lead to tyranny by neutralizing the possibility for concentrated power which gives such
impulses opportunity. Madison writes that the “accumulation of all powers”? concentrated in the
“same hands™? is “the very definition of tyranny.”>* Madison’s weariness toward ambition is
manifest in his leading role in the exposition of the separation of powers and the need for checks
and balances in Nos. 47-51. Meanwhile in No. 10 he dwells on the tyranny of the majority,

identifying the extended republic as one solution to protect minority rights. Three branches and a
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divided legislature provide some of the dilatory elements which serve as the cooling saucer of the
machinations and ambitions of men.

While Madison dwelt on checks to power, Hamilton’s attentions were drawn to matters of
efficacy and what he called “good administration.” This led him to emphasize the effectiveness,
“energy and efficiency” of government.”> Hamilton was far more comfortable with a more
centralized national government with fewer restraints, centered on a strong executive. Frederici
says Hamilton “was far less concerned about the prospect of tyranny’s emanating from centralized
power.”>® On June 18, 1787, after a period of silence, Hamilton made his sole speech to the
Convention. In it he proposed one of the most extreme nationalist models entertained at the
Convention. Hamilton’s executive looked conspicuously like a monarch. His proposal is
sometimes called the “British Plan” because according to Madison’s notes he said “the British
Government forms the best model the world ever produced.”’” This claim must have had an
unsettling effect on the members of the revolutionary generation on both sides of the constitutional
debate.

Hamilton advocated for a union so strong state sovereignty virtually vanished, with almost
all power concentrated in a national government. Senators would have life tenure. State governors
would be creatures of the national legislature and have an absolute veto over their state legislatures.
This is a far cry from Madison’s analysis of the wisdom of federalism and the distribution and
balance of power between the national government and the states.”® Hamilton argued for an

exceptionally strong executive, only to have virtually all his recommendations rebuffed and
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ignored. The executive is the only truly national office in the entire constitutional plan. He
proposed an executive elected for life with an absolute veto over the legislature and the sole power
to appoint department heads.® Hamilton’s executive appeared to be nothing other than an elective
monarch. Some have claimed Hamilton’s proposal for such an extreme concentration of power
was a rhetorical device, a tactical maneuver to make the other plans for a strong national
government appear more moderate.®* Whatever the truth, it must be acknowledged that Hamilton
consistently demonstrates less discomfort with the idea of more power in fewer hands than
Madison ever did. While both held a jaundice view of most men, Hamilton seems to have believed
in a sufficient supply of great and virtuous individuals to fill such offices.

Echoes of Hamilton’s convention speech can be found in The Federalist. This is
particularly true of his numbers on the executive branch. In No. 1 he speaks of his “enlightened
zeal for the energy and efficiency of government.”¢! If government is to be properly administration
it must have the power and efficiency to meet its task. Only through sufficient concentration of
power can government effectively stave off the anarchy and disorder which threaten liberty. But
liberty is also threated by excessive “energy and efficiency.” In later numbers he dwells on the
“energy”, “decision”, “dispatch”, “secrecy” and broad, even undefined, powers of the executive
which provide unity to the national government. Such energy and dispatch only come from power
concentrated in the hands of a unitary executive.

Hamilton seems to envision the executive as a constitutional version of Machiavelli’s

prince .* It is the executive alone, as preserver of the Union, enforcer of law, Commander-in-chief
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and arch defender of the Constitution, whose passions and ambitions are, if under a narrow range
of circumstances, granted the freest rein of any constitutional officer. Locke called the broad
emergency powers granted to an executive in a crisis “prerogative”. Prerogative was the “power
to act according to discretion for the public good, without the prescription of the law and
sometimes even against it.”®* Such justifications give the executive the ability to act with broad
discretion under conditions of “necessity” in matters of national self-preservation.®* Today such
powers come under the equally ubiquitous and ambiguous umbrella of “national security.”®
With his broad construal of executive power we can see in Hamilton’s analysis the first
inklings of the imperial presidency.® In No. 70 Hamilton says “in the conduct of war” the “energy
of the executive is the bulwark of the national security.”s” In No. 72 Hamilton says that no nation
in the course of their history, has not experienced “certain emergencies of the state” and “an
absolute necessity of the services of particular men, in particular situations, perhaps it would not
be too strong to say, to the preservation of its political existence.”*® Here, Hamilton references the
potential need for a Roman dictator of sorts. Hamilton predicts that there are likely to be “certain
emergencies of the state,” where the presence of such men of extraordinary ambition “might be of
the greatest moment to the public interest or safety.”® He concludes it unwise “to prohibit a nation
from making use of its own citizens, in the manner best suited to its exigencies and

circumstances.””® There would be no Lincoln or FDR as we know them, without the potentially
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broad and relatively undefined powers of the presidency hinted at by Hamilton’s numbers on the
executive.

The Constitution, it has been said, is not a suicide pact. When abrogating habeas corpus
Lincoln asked, “Are all the laws, but one, to go unexecuted, and the government itself go to pieces,
lest that one be violated?”” Such powers border on the extra-constitutional. They are to be found in
the mysterious penumbra and implied powers of the text. Only a few short years after ratification
Hamilton argued for what has become known as the “inherent powers” of the presidency based on
his “broad construction™”! of executive power.”? In his 1793-1794 Helvidius-Pacificus debates
Hamilton publicly tangled with Madison over the scope of executive power. Hamilton’s argument
for broad powers hinges on the fact that Article II grants the “Executive power” to the presidency,
without the limiting “herein granted” clause of Article 1.7

Hamilton seems to envision the executive office in more classical terms. Hamilton’s
powerful executive is however not only a tool of efficiency, but an outlet for political ambition
and honor seeking.”* Unlike Madison, Hamilton appears to be more comfortable with, and places
“more stress” on, the motive of ambition.”” Madison’s emphasis on human frailty compels him to
cast a more jaundice eye toward ambitious men and their designs. “Great men,” said Lord Acton,
“are almost always bad.”’® The presidency is designed to allow the rare natures’ of extraordinary
men to flourish. Unlike the numerous legislators, the unitary executive provides larger and less

crowded stage for human greatness. This seat was for men of “irregular” or extraordinary
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ambition.”” The presidency appears to be designed to complete and fulfill the excellence of
extraordinary human beings whose faculties and virtues find a commensurate office and
opportunity to express themselves.

The Executive office serves two psychological functions for Hamilton. In No. 72 he gives
a frank and comprehensive psychological analysis of the character type of the individuals likely to
seek it. Its first function is to perform the practical necessities of the executive function. The
challenge of the office could only be men by men psychologically willing to embrace it. Its second
is to serve as what Hamilton calls “the summit of his country’s honors.””® It is a platform for human
excellence. Mansfield says, “no part of the Constitution is more welcoming to greatness than the
executive office.”” Along with its imperial geographic extent Mansfield describes the presidency
as “the ground for America’s greatness.” % He says the Constitution “establishes the first republic
with a strong executive consistent with republicanism and not an exception from it like the Roman
dictator, the Venetian doge, or the Cromwellian Protector.”®' The constitutional executive is a
Machiavellian prince tamed by a republican form, bound by a written Constitution dedicated to
limited government in the service of the people.®? The presidency provides a home in the
constitutional edifice for those most capable individuals who harbor the most extreme and peculiar
ambitions. Men of such ambition are a double-edge sword. Ambition is necessary to meet the most
challenging of times, but perhaps also excessive, even tyrannical, in ordinary ones. As the highest

office it provides an outlet or release valve for individuals harboring radical ambition and seeking
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the highest honors.?* Thus the potential threat posed by these men’s nature and ambitions can be
restrained by the office, or perhaps even channeled through it into a positive good.

Ancient Greek democracy only entertained men of great ambition, like Solon, in times of
crisis. When they were not needed, they were not wanted. Ostracism allowed the political
community to come to terms with men of inordinate ambition. Hamilton asks whether it be wise
to deny the existence of an office for men of “irregular ambition”, men who might wander as
“discontented ghosts” in society without the opportunity it provides. He asks, “would it promote
the peace of the community, or the stability of the government, to have half a dozen men who had
had credit enough to raise themselves to the seat of the supreme magistracy, wandering among the
people like discontented ghosts, and sighing for a place which they were destined never more to
possess?’8 Where would such a nature produce the greatest benefit and the least harm in American
society? Would they be better inside the tent of government under its constraints, or outside of
them? The executive is confined by Article II, constrained by the people and the other branches.
Hamilton suggests such men are better kept inside the tent. Is it really wise to encourage an
Alcibiades to join the Spartans and the Persians?

No doubt these incipient tensions between Madison and Hamilton reveal the seeds of their
future political disputes. Jefferson, for example in his Anas, saw Hamilton as a monarchist who
never ceased in his quest for a more centralized national government headed by a strong
executive 3> Meanwhile Madison abandoned the Federalists for Jefferson’s Republican party. Once
a strong national government had been founded Madison hewed toward the principles of limited

government, a restrained executive and robust state sovereignty. He would soon become the father
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of the Bill of Rights. Later disagreements between Madison and Hamilton, should however be
seen in light of political circumstances subsequent to the Founding where they were acting within
the very system they helped create. Matters shifted constitutional theory to practical policy. Men
who could agree on principles, could reasonably disagree over their practical application. While
they were not intimates, they had collaborated on key projects which lead to crafting the national
government. They acted as political allies in a united front on behalf of the Constitution. 3¢ It would
be inappropriate to retroactively project their future disputes back onto The Federalist and
exaggerate their differences in 1787.

It is rather misleading to characterize Madison as a “Jeffersonian.” Mathews says even
though Jefferson and Madison are often linked by their “great collaboration” in constructing
Jeffersonian Democracy their political theories are “qualitatively different.”®” Madison was “more
market-oriented and more anti-democratic” and “stood closer to Alexander Hamilton than to
Thomas Jefferson.”®® Jefferson asserted man’s natural sociability was grounded in social passions,
not reason. Contrary to Madison, he believed “that all men have a “moral sense” which means
“they can live in tranquility” without the Leviathan.® Every observation about human nature made
by Madison in The Federalist militates against this point of view. Madison was a liberal
republican, not a Jeffersonian radical. This position is a direct product of his jaundiced view of
human nature. Sheldon Wolin also recognizes the distinct intellectual differences between

Madison and Jefferson when he says “the roots of the divergence between the liberal and the
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radical democratic traditions lie in their contrasting faiths concerning the ability of the human mind
to fathom reality and to translate the results into practical action.”

Madison was no radical or utopian. He held roughly the same faith and skepticism in human
nature as Hamilton. Hamilton is often seen as a kind of Burkean conservative in his concern from
the preservation of tradition, his admiration for the British system and his belief in a strong central
government with a strong executive.”! This places him at a great distance from Jefferson’s
democratic communitarianism where, under the proper circumstances, men as farmers, could
largely government themselves autonomously.”? Matthews concludes, “Jefferson’s faith in
humanity’s ability to govern itself is what separates” him from the likes of Madison and
Hamilton.”* Their emphasis on the inefficacy of reason and moral sense is exactly why both
Madison and Hamilton, along with Washington, were strong advocates of a powerful national
government to displace the weak Articles of Confederation which had precisely depended too

much on mankind’s allegedly natural sociability.
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4. The Abolition of Man

The urge to save humanity is almost always a false face for the urge to rule it.

- H.L.Mencken

Power always sincerely, conscientiously, de trés bon foi, believes itself right. Power always thinks
it has a great soul and vast views, beyond the comprehension of the weak.!

- John Adams, Letter to Thomas Jefferson, Feb. 2, 1816.

In 2010 President Obama gave a speech celebrating the historic passage of his healthcare
reform bill. “Our future,” he said, “is what we make it.”> A few years later at the 2016 Democratic
National Convention he reiterated this belief saying, “We don’t fear the future — We shape it.”
Taken a face value this language is little more than the sweeping rhetoric one expects to hear on
the campaign trail in any election year. Yet the passage of bills like the 2009 American Recovery
and Reinvestment Act (ARRA) and the 2010 Affordable Care Act (ACA) were in line with the
visionary rhetoric; they were transformative works of legislation which appeared to demonstrate
our ability to transform the nation into whatever we choose to make it.

In the broader context of his public speeches and published writings these remarks revealed
President Obama’s underlying political philosophy and a conception of human identity and its
powers. His claims depend on the malleability of man and his society, and the degree of control
human agency has over history and chance. President Obama took a clear stance on the desirability
of transforming the current nature of American government and society. When Obama spoke of

“Hope and Change”, what he cryptically espoused was a vision of human progress. This vision is
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reiterated in his fondness for Martin Luther King Jr.’s assertion that “the arc of the moral universe
is long, but it bends toward justice.” Change can be good or bad, beneficial or harmful. Progress
is change toward a goal; change for the better.

But if we have the power to completely control our fate, human identity would be
contingent on history and subservient to human making. The nature of man and his society would
not be fixed, or in any sense meaningful, accept in regard to the assertions of power by any elite
capable of them. Society would be in a constant state of change and evolution. If human nature is
in no way fixed, it has no identifiable essential or enduring features that must be respected or
celebrated, in need of restrain or desiring fulfillment. We would be unable to indicate a specific
goal as better or worse because human nature provides the only known standard for some goal we
might agree on. If human identity is totally malleable, it would longer provide the standard and
measure for government and the justice it metes out. The goal, even obligation, of government or
a visionary leader would not be to craft justice commensurate to human nature, but to shape man
and his society into their own ideological self-image. Despite this, it would not be clear how change
could be considered good or bad, beneficial or harmful, because the standard of nature by which
this could be evaluated would have been obliterated in the process.

When Hamilton spoke of the establishment of the American Republic on the grounds of
“reflection and choice” over “accident and force” he hardly considered this proposition to mean
absolute control this implies. Rather, the Founding was to an historically unprecedented degree,
the result of the former over the latter. Nor would Hamilton or Madison have thought such total
shaping of society either possible or desirable. They would have called it tyranny. They hardly
denied that numerous accidents, that all actions in society and government would be based on

deliberate making, still less on the things outside of human control and making, would define the
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nature and operation of government and society. One of those “accidents” which shaped the
thought of the Founding was human nature itself. Human nature was given, not a contrivance of
man of History. Following Aristotle, the Founders acknowledged that things like the education or
habituation of human nature represent its extension and perfection, not a deviation or
transformation of its essential characteristics.

Even if we had the ability to radically transform man and his society, would it be either
desirable or just? The Founders numerous remarks illustrate that they believed human nature was
the standard on which their political regime would rest. Justice itself rested on this natural standard.
Government was “the greatest of all reflections on human nature.” The premise of Publius’ new
republicanism was that it was a more natural regime, more in conformity to human nature, than
any that had existed on Earth. It was the regime most in harmony with human nature. It was
precisely for this reason that they rejected the Articles of Confederation. The Articles were not
commensurate with the needs and demands of human nature. These shortcomings manifest in
practical problems evident in the history of the period. The Constitution’s durability and justice is
a reflection of its fidelity to that nature. Good government exhibits the most fidelity to human
nature. Human nature is the standard.

Lurking underneath Obama’s rhetoric of control was a desired “transformation” of
American society and government made possible by political and technological power. On the
2008 campaign trail he said the goal of his administration would be “fundamentally transforming
the United States of America.”® Throughout his presidency this rhetoric of transformation was
never abandon. Today this mantel continues to be carried by President Biden. The current

President echoed President Obama’s language of twelve years before verbatim, saying that the
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crisis created by the coronavirus is an “incredible opportunity...to fundamentally transform the
country” In Obama’s First Inaugural Address he said that in “the midst of a crisis” the “time of
standing pat...and putting off unpleasant decisions” had passed and that through “the quiet force
of progress” it was time to begin “the work of remaking America.” He sought to
“transform...schools and colleges and universities to meet the demands of a new age” in which
the historical “ground has shifted.”® He asserted there are “some who question the scale of our
ambitions- who suggest that our system cannot tolerate too many big plans.”

As today with COVID-19, an opportunity for transformation was found in the 2008
financial crisis. Despite its depredations, it seemed a new America could emerge, a phoenix from
the ashes. In his Second Inaugural Address President Obama conceded that Americans have “never
relinquished our skepticism of central authority” or “succumbed to the fiction that all society’s ills
can be cured through government alone,” and yet he quickly pivoted to assert just the opposite,
saying “we have always understood that when times change, so must we.”® Did the Constitution
and its account of human nature which gives rise to “our system” stand in the way of the ambitions
of this new age?

Legislation like the ARRA and the ACA appeared to demonstrate an incipient
transformation of American society through a new and expanded role for government, achieving
a new, more equitable, American society. This transformation would be made possible by the

president’s vision of history and human identity as it applied to the American regime. In his 2017
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Farwell Address President Obama said, “America is exceptional” not because of its Founding
principles but because of its “capacity to change.” “Constant change,” he said, “has been
America’s hallmark.”1

American exceptionalism has been traditionally associated with the fortuitous
circumstances of the nation’s birth coupled with its founding principles of natural justice, self-
government and the spirit of its people. Many have believed these virtues make the nation a shining
“city on a hill”, a standard of government for the rest of the world. In Federalist No. 1 Hamilton
says that of all the nations on Earth it “seems to have been reserved to the people of this country
to decide...whether societies of men are really capable or not, of establishing good government”
on the cornerstone of consent and liberty.!" The mantra of many needed reforms throughout
American history have not been couched in the language of fundamental change, but in a demand
she live up to the “promissory note” of her founding principles.!?

In light of his goals and an ideology which suited them, it was not surprising that Senator
Obama announced his candidacy in 2007 by emphasizing that “the genius of our founders is that
they designed a system of government that can be changed.”'* He reminded his audience that they
“should take heart, because we’ve changed the country before.”'* He passionately exhorted them:
“Let us transform this nation.”"> He claimed the very reason he sought office was “to transform a
nation.” Invoking Lincoln’s Gettysburg Address, Obama spoke of a “new birth of freedom on

Earth.” Lincoln’s Emancipation Proclamation, preservation of the Union and the subsequent
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Reconstruction Era has often been described as a “Second Founding”.!¢ Historian Eric Foner has
said these changes were “so profound” that they “should be seen not simply as an alteration of an
existing structure but as a ‘second founding,” a ‘constitutional revolution’”!” Foner goes so far as
to call the transformation brought about by Reconstruction as a “regime change.”'® The Civil War
was a second revolution. President Obama seemed to be hinting at a third.

What Foner’s calls a “regime change” would be described by many historians and political
scientists as part of the ongoing fulfillment, not transcendence, of the Founding principles.'” This
is certainly how Lincoln framed the Civil War at Gettysburg. It would be a new birth, of old
freedoms. Foner glosses over the fact that the Civil War victory, the elimination of slavery and
Reconstruction amendments were achieved through the assertion of the principles of the
Declaration, and through constitutional prerogatives and principles, all in the name of conserving
the old Constitution and the Union it forged. It is no small irony that it was the Confederacy no
less, that first modified the name of our Constitution with the adjective “old.” The principles of
the Reconstruction amendments can be seen as a reassertion of the Declaration’s freedoms and the
Bill of Rights now extended to all, that the Constitution had failed to fully live up to. The
Declaration holds simply that “all men are created equal.” Lincoln’s second founding was
achieved on the same principles as the first. The golden apple of the Declaration remained, while
the silver frame of the Constitution had its founding flaws polished away. Lincoln’s “new” birth

of freedom, was a revival of the old Founding freedoms.

16 Eric Foner. The Second Founding: How the Civil War and Reconstruction Remade the Constitution. New York:
W.W. Norton, 2019.

71bid., p. xX.

8 Ibid., p. xxVi.

9 1bid., p. xxVvi.
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The very fact the South felt obliged to secede from the Union and replace the “old”
constitution with a new one speaks to their understanding of the founding principles they rejected.
Garrison’s “pact with the devil” had within itself the mechanisms to remedy itself. This is what
many of the Founders had hoped for all along, however feckless some may have been in failing to
achieve it themselves. Even the former slave and orator Frederick Douglass, departing from
Garrison, eventually came to believe that the Constitution was “a glorious liberty document.”?® He
was therefore in favor of the “strict construction” of its text.?! Foner even concedes that in the
“mid-1850’s, Douglass embraced the view that the federal government possessed the power,
without any change in the Constitution, to abolish slavery throughout the nation.”?> How can this
be a “regime change” as opposed to mere reform?

In recognizing the ingenuity of the Founding most politicians and political scientists tend
to celebrate the continuity and stability endowed on our regime by its founding documents.
Ironically despite its twenty-seven amendments, and the growth of government by statute and the
administrative Leviathan, no amendment has fundamentally transformed the enumerated powers
of its seven articles or the principles on which they are based.

In times of crisis, much of American history has consisted in statesmen reiterating and
reaffirming the principles on which the Constitution is founded not changing them. In his 1852
July Fourth Oration, as the storm of division gathered, Frederick Douglass described the principles
of the Declaration as “the ring-bolt to the chain” of the nation’s destiny which secured it.* He said

the “principles contained in that instrument” are the “saving principles” of the nation.>* He

20 Frederick Douglass. “The Constitution of the United States: Is It Pro-Slavery or Anti-Slavery?” March 26, 1860.
2 Tbid.

22 Eric Foner. The Second Founding: How the Civil War and Reconstruction Remade the Constitution. New York:
W.W. Norton, 2019. p. 9.

2 Frederick Douglass. “What is to the Slave the Fourth of July?” July 4, 1852.

24 Frederick Douglass. “What is to the Slave the Fourth of July?” July 4, 1852.
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implored the nation to “stand by those principles, be true to them on all occasions, in all places,
against all foes, and at whatever cost.” He implored his audience to “cling to it” because if that
ringbolt were broken, “all is lost.”?

America’s political institutions, despite certain changes foreign to the Framers intent, have
been significantly durable compared to the other leading nations of the world. The U.S.
Constitution is the oldest continuously operational constitution of any major nation in the world
by far. The wisdom and understanding of Founders must account for some of this durability. For
President Obama, it seems the Constitution, as a document of continuity expressing the essential
and fixed nature of the American republic, is instead a mechanism and lever of change.

The former president’s desire to fundamentally transform society is of course not new. He
merely gave new voice to an old Faustian desire as ancient as civilization itself. The economist
and social scientist Friedrich Hayek stated that “one of the dominant ideas which governs thinking
since the end of the Eighteenth century is the idea that we can make everything to our pleasure”
whether the character of the individual or their society.?¢ In 1603 Francis Bacon sought to clarify
the major forms of human ambition which he believed had shaped history. In his Novum Organum
he states “The first is of those who desire to extend their own power in their native country; which
kind is vulgar and degenerate. The second is of those who labour to extend the power of their
country and its dominion among men. This certainly has more dignity, though not less
covetousness. But if a man endeavour to establish and extend the power and dominion of the
human race over the universe, his ambition (if ambition it can be called) is without doubt a more

wholesome thing and more noble than the other two.”?’

% Ibid.
26 William F. Buckley Jr. with Friedrich Hayek Firing Line. November 7, 1977.
27 Francis Bacon. The New Organon. Cambridge: Cambridge University Press, 2000. p. 100.
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With this statement in mind, it is no surprise Bacon, among others, gave impetus to an
intellectual revolution, through a “reformed natural science” which sought “the dominion of the
human race itself over the universe.”?® Bacon proclaimed that human beings were “not animals on
their hind legs, but mortal gods. God, the creator of the universe and you, gave you souls capable
of understanding the world but not to be satisfied with it alone.”® As Karl Marx says in his Theses
on Feuerbach, modern science and philosophy are no longer satisfied to interpret the world, their
goal is to change it.

Given his ambitious nature, if mankind had such a power over the universe, what might he
do with it? In his 1930 book The Scientific Outlook Bertrand Russell gives us an insight into the
possibilities. He states that as scientific knowledge, technique and power increase mankind “will
tend more and more to view himself also as a manufacture product, and to minimize the share of
natural growth in the production of human beings. He will come to value only what is deliberately
caused by human agency, not what results from nature’s unaided handiwork. Men will acquire
power to alter themselves, and will inevitably use this power. What they will make of this species
I do not venture to predict.” *® Nothing in human existence will be an étant donné, nothing will be
given, all will be made. A comparison to the powers of God during the period of Creation is not
hyperbolic, nor should it be overlooked. Such assertions indicate that the most ambitious among
us seek God-like power to make ourselves into any image they so choose. Mostly likely this will
be their own. If such a comprehensive power were developed and deployed we would become

what the historian Yuvel Harari has recently called “Homo Deus’3!

28 Ibid.

Stephen A. McKnight. The Religious Foundations of Francis Bacon’s Thought. Columbia: University of Missouri
Press, 2006. p. 117.

30 Bertrand Russell. The Scientific Outlook. London: George Allen & Unwin Ltd, 1931. p. 168-69.

31 Yuval Noah Harari. Homo Deus: A Brief History of Tomorrow. New York: Harpers Inc., 2017.
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We see Russell explicitly takes up the call to ambition laid out by Francis Bacon. Russell
was a philosopher, mathematician, historian of philosophy, but is not typically credited as a
political philosopher or scientist. John Rawls however takes this Baconian dictum and transplants
it to his theory of justice. In his book A Theory of Justice, Rawls denies the time-honored notion
of desert based on human nature. Desert is a moral notion which holds that rewards or punishments
should be deserved based on an account of justice. His theory holds that the state should establish
its justice only on “what is deliberately caused by human agency, not what results from nature’s
unaided handiwork.”3? All theories of justice assume good should be rewarded and bad punished.
What matters is the principle or criterion on which rewards and punishments should be meted out.

The traditional notion of desert ignores the underlying cause of your conduct as a relevant
factor of justice. If you act with virtue you are rewarded, if you act basely you are punished. In A
Theory of Justice Rawls denies the traditional notion based on the criteria of given talents and
flaws. Nature creates a “natural lottery” which confers benefits and demerits based factors like
nature and chance not fashioned by man and his institutions. Human conduct is the product of
genes and circumstances outside the control of the individual .** As such this conduct is the product
of chance and therefore arbitrary. Rawls believes that since nature and circumstance are
“arbitrary” endowments that they cannot serve as the basis of desert. We do not deserve to be
rewarded or punished based on something over which we have no control, but only something

man-made.** Rawls asserts that our given faculties and our circumstances, our vices and virtues

32 Bertrand Russell. The Scientific Outlook. London: George Allen & Unwin Ltd, 1931. p. 168-69.

33 John Rawls. A Theory of Justice: Revised Edition. Cambridge: Belknap Press, 1999. p. 64.

3 Michael Zuckert. “Justice Deserted: A Critique of Rawls' "A Theory of Justice".” Polity, Vol. 13, No. 3 (Spring,
1981). pp. 476.
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are “arbitrary from a moral point of view” since they are not the product of human making and
agency.®

For Rawls justice and desert must be “rational.” Rational here does not simply mean the
product of reflection, it means a construct established on a “non-arbitrary”, non-natural principles.
If justice is based on a “rational” principle then it can serve as a non-arbitrary standard for desert.
Rawls asserts two principles of justice as “rational”. These “rational” standards are the liberty
principle and the difference principles. In fact, these standards are merely based on the fantasies
and fears of those choosing from an imaginary “original position.” In such a condition none of
life’s necessities and desires are actually operative, they are only imaginary hypotheticals.
Therefore they do not and cannot properly inform Rawls decision making as they do in Hobbes’
and Locke’s account of the entirely plausible and ever-present state of nature.

Rawls logic is as follows: we do not deserve either the talents or demerits nature has given
us, or our fortuitous or unlucky circumstances, therefore we do not deserve either of their fruits.
Rawls says “the fixed points of our moral judgments” is that “no one deserves his place in the
distribution of natural assets any more than he deserves his initial starting place in society.”®
Nature and the natural distribution is arbitrary; therefore it cannot serve as a standard for justice.
Rawls always seems focused on the economic distribution, but the implications for criminal justice
would be astounding. Since our assets, or what Publius would call our natural “faculties”, are
arbitrary, a matter of chance, they are undeserved. Any distribution of goods pegged to these given
natural endowments would then be equally “arbitrary” and undeserved. It would in fact be
fundamentally unjust. Therefore, we have no natural right to either our faculties or their fruits. A

man-made system of justice must be built, not on the standard of nature, but in order to go to war

35 John Rawls. A Theory of Justice: Revised Edition. Cambridge: Belknap Press, 1999. p. 284.
3 Ibid., p. 274.
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with her. Rawls theory of justice is merely the political dimension of man’s “conquest of nature.”
Human nature must be conquered, perhaps abolished, if “justice” is to be served.

Rawls concludes that we must establish “a conception of justice that nullifies the accidents
of natural endowment and the contingencies of social circumstance.”” This Baconian impulse
desires to have, and to believe it is possible to have, systematic social control over every dimension
of society, big and small. Anything “arbitrary”, that is nature, is to be displaced by human construct
and conscious fashioning just as Russell predicted in the 1930s. Only social conditions that are
“deliberately caused by human agency,” and not the “results from nature’s unaided handiwork™
can be considered “justice.” Nature, in all its forms, turns out to be the fundamental injustice of
human existence. For Rawls the tragedy of Job need only be a children’s fable, never a reality. The
last man has come knocking. Nature “nullified,” is man abolished.

Such a position is fundamentally contrary to Locke and Madison who tells us that the
protection of “the diverse faculties of men” distributed by nature “from which the rights of property
originate...is the first object of government.”*® Despite the depth of their disputes, on this point
Jefferson whole heartedly agreed saying, “To take from one, because it is thought his own industry
and that of his fathers has acquired too much, in order to spare others, who, or whose fathers, have
not exercised equal industry and skill, is to violate arbitrarily the first principle of association, the
guarantee to everyone the free exercise of his industry and the fruits acquired by it.”3° Rawls

redistribution of assets was a fancy way of “wringing their bread from the sweat of other men's

3 Ibid., p. 15.

It is worthy of note that the word “nullifies” in the original edition is changed to “mitigates” or “eliminate the
significance of” in the later revised edition. One wonders if Rawls has in time come to realize the implications of the
desire and attempt to nullify nature itself, or whether he is merely making rhetorical concessions to make his project
appear more genteel.

38 Alexander Hamilton and James Madison. The Federalist Papers. New York: Signet Classics, 2003. p. 73.

3 Thomas Jefferson. Writings of Thomas Jefferson. Washington D.C.: Thomas Jefferson Memorial Association,
1904. p. 466.
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faces.” Lincoln understood Rawls’ theory of justice perfectly well. He called it slavery. Lincoln
was an advocate of free labor. “I always thought,” he said, “the man that made the corn should eat
the corn.” It is hard to imagine that economic complexities obscure this basic reality, but ever since
Wilson and FDR proposed prototypes of Rawls’ theory, many have attempted to say as much.
Madison and Jefferson saw that a system of justice pegged and responsive to our natural faculties
is the very opposite of arbitrary.

Like others before him, Rawls rejects the standard of nature and human nature. It can play
no role as guide or foundation for society and its conception of justice. In so doing he “repudiates
the conception —accepted from the Old Testament to recent times — that justice consists in giving
people what they deserve: reward for good conduct and punishment for bad.”*® Zuckert writes that
by “negating all given claims which might provide the basis for judging “fairness,” Rawls does
not supply a purer notion of fair exchange but again altogether loses the category of fair exchange
and thus of “justice” itself.*' Zuckert concludes that if “neither ability nor effort, level of need nor
any natural base is a legitimate factor in fair exchange, what we are actually doing is destroying
all criteria of exchange.”*? Rejecting nature as the standard, leaves us with no standard at all. By
creating a man-made foundation his standard is more, not less arbitrary than the natural one. Locke
and Madison thought the givenness and uniformity of human nature was the natural foundation for
the uniformity of the rule of law and the denial of legal classes, which liberated the United States

from a medieval privilege which treated our natural endowments arbitrarily.

40 John Kekes. “Dangerous Egalitarian Dreams.” City Journal. Vol. 11, No. 4, (Autumn 2001).

41 Michael Zuckert. “Justice Deserted: A Critique of Rawls' "A Theory of Justice".” Polity, Vol. 13, No. 3 (Spring,
1981). p. 483.

42 Ibid., p. 482.

122



Leo Strauss has meditated on the dire implications of the modern conquest of nature more
than any other thinker. He says the “modern project was originated as required by nature.”** This
project was meant to satisfy “the most powerful natural needs of men: nature was to be conquered
for the sake of man who himself was supposed to possess a nature, an unchangeable nature.”
Strauss continues saying that “after some time it appeared that the conquest of nature requires the
conquest of human nature and hence in the first place the questioning of the unchangeability of
human nature: an unchangeable human nature set absolute limits to progress. Accordingly, the
natural needs of men could no longer direct the conquest of nature; the direction had to come from
reason as distinguished from nature, from the rational Ought as distinguished from the neutral
Is.”# This is exactly Rawls position broadly stated. But this is a “reason” fundamentally dirempt
from its object, nature. So long as reason is fallible and tinctured with self-love, as Madison says,
it is unable to make either conclusive determinations of the “ought” or ones absent self-interest.
When reason alone inevitably fails to provide an “ought” independent of nature, ambition, love of
power and the assertion of the will substitute for a reason now detached from the standard of
nature.

The words of Francis Bacon were neither intended nor taken as poetry. We are now told
by scientists that we live in the age of the “Anthropocene”. This fact is the result of a history set
in motion by the spirit of Bacon and his confreres. The Anthropocene is an epoch of geological
time dominated by human influence and control over the planet. This age is said to set “a different

trajectory for the Earth system” altogether.*® In 2002 Leon Kass, a medical doctor, professor at

43 Leo Strauss. The City and Man. Chicago: University of Chicago, 1964.p.7.

4 Ibid.

4 Tbid.

46 Damien Carrington. “The Anthropocene epoch: scientists declare dawn of human-influenced age.” The Guardian.
August 16,2016.
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University of Chicago and member of The President’s Council on Bioethics said that today
“human nature itself lies on the operating table, ready for alteration, for eugenic and neuropsychic
‘enhancement,” for wholesale redesign. In leading laboratories, academic and industrial, new
creators are confidently amassing their powers and quietly honing their skills, while on the street
their evangelists are zealously prophesying a posthuman future. For anyone who cares about
preserving our humanity, the time has come to pay attention.”’

A society with such awesome scientific powers and the ideology to wield them
indiscriminately would seek to transform society and human nature itself. Mankind would be
remade in the image of those who wield that power. Even in a democratic society, as Kass points
out, this power would only be wielded by the few at the expense of the many.*® In the Republic,
Plato has Thrasymachus says “justice is the interest of the stronger” In our posthuman age will say
“human identity is the image of the stronger.”

The very meaning of such dusty notions as “human nature” would be meretricious and
chimerical. The species would be mere clay in the hands of those who control scientific and
political power. We might ask just how could “a species that is a product of nature, ‘control’ the
very processes of nature from which it has emerged?”# It seems such total control and refashioning
of our own nature would be something akin to sawing the very branch of the tree of nature on

which we sit. The complete conquest or transformation of human nature in contradistinction to its

“The Anthropocene.” in Yuval Noah Harari. Homo Deus: A Brief History of Tomorrow. New York: Harpers Inc.,
2017.
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reform, habituation and perfection, is what C. S. Lewis called the “abolition of man.”>® Human
nature transformed, is human nature abolished.

Ironically enough, the Faustian ambition for the power to control the universe or remake
man and his society might well be seen as the primary attribute of a fixed human nature such
aspirations appear to deny. The attempted denial of human nature reveals a timeless motive of the
species. In his Epistles Horace says, “You may drive out nature with a pitchfork, yet still she will
return, and, insensibly victorious, will break through men’s improper disgusts.”! Hume says: “For
whatever may be the consequence of such a miraculous transformation of mankind, as would
endow them with every species of virtue, and free them from every species of vice; this concerns
not the magistrate who aims only at possibilities. He cannot cure every vice by substituting a virtue
in its place. Very often he can only cure one vice by another; and in that case, he ought to prefer
what is least pernicious to society.””> No amount of moral, technological or biological
transformation will alter the all-too-human motives of ambition, love of power and self-interest.
Augustine held man’s libido dominandi, our “lust for mastery” and “desire to dominate others” is
an inextricable part of our nature. For Augustine, this passion was the root cause of civil society
which “arose out of man’s lust for power and violence.”> Hamilton identifies our “defect of better
motives” than these as the “original inducements to the establishment of civil power.”** This
passion “refuses to accept that all men are by nature equal.”> Rousseau reminds us that only in

civil society do we find masters and slaves. If this passion founded government it is also in need

0'S.C. Lewis. The Abolition of Man. New York: HarperOne, 2015.
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of guidance and restraint by government. Cain slew Abel and founded a city. In time Babel and its
tower followed.

The Founders jaundiced view of human nature would have well recognized the
psychological forces at work in such grandiose ambitions. Underlying The Federalist Papers’
defense and explanation of the Constitution is a meditation on the limits of human nature. This
reflection largely focuses on political psychology and an assessment of human motivations. It
paints a portrait of human nature and identifies ambition as perhaps the central psychological
motor with which political order must contend. Ambition can be defined as “a strong desire to do
or to achieve something.”® In this sense all human beings desire to achieve their goals. The ancient
Greek word for ambition, philotimia, literally means “love of honor”.>” But the truly ambitious
typically have grander aims and greater desire to fulfill them than the ordinary individual. Both
their aim and magnitude of the desire differ. The Federalist treats ambition as akin to an "eager or
inordinate desire for honor or preferment.”*® The ambitious seek not only to achieve goals, but
extraordinary ones which give them public honors from their fellow citizens and posterity.

At its root, ambition is a dramatic form of self-love and a special species of self-interest.
The Federalist identifies the most extreme form of ambition as the desire for “fame”. Fame is the
motive which inspires human beings to achieve monumental goals and be recognized, not only by
the living, but also by posterity. Bacon’s desire to control the universe through powers obtained
by natural science is perhaps the most radical ambition human beings might be capable of

imagining.

56 https://www .etymonline.com/search?q=ambition
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One can use power to gain recognition, and one can be ambitious to gain power simply for
the love of power itself. Thus, power and ambition go hand in hand. What is clear is that ambition
inspires the pursuit and use of power in self-serving ways. The goal of a republican political order
is to harness human nature and its ambition in the service of liberty and order. The authors of The
Federalist well understood that ambition was the double-edged sword of political order. Ambition
was the necessary psychological motor to propel men to seek power through public office and
meet its challenges. But it was also a constant threat inclining men to abuse those powers in order
to dominate others. The authors understood that power needs to be constrained, ambition educated,
by the force of other passions if necessary. This can only happen if human nature is obediently and
prudently recognized and obeyed, not willed out of existence. “Intelligent beings,” writes
Montesquieu, “may have laws of their own making; but they also have some which they never

made.”®

5 Montesquieu. The Spirit of the Laws. Cambridge: Cambridge University Press, 1989. p. 41.
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5. Human Nature in Context

The sacred rights of mankind are not to be rummaged for, among old parchments, or musty records.
They are written with a sun beam in the whole volume of human nature, by the hand of the divinity
itself; and can never be erased or obscured by mortal power.”

- Alexander Hamilton, The Farmer Refuted

Transforming our nation would go hand in hand with the transformation of our
understanding of human nature and vice versa. All The Federalist’s arguments on behalf of the
Constitution are grounded in knowledge and experience of human nature. In his preface to The
Spirit of Laws, Montesquieu that “oracle” to the authors of The Federalist, says “I began by
examining men” and “did not draw my principles from my prejudices but from the nature of
things.”! From his observations, Montesquieu concluded that “amidst the infinite diversity of laws
and mores, they were not led by their fancies alone.” In short men lived in conformity with an
underlying human nature and its laws in relationship to given historical circumstances. Publius’
arguments on behalf of the Constitution are also rooted in an account of a universal human nature
and its laws of motivation and conduct which underlie the kaleidoscopic diversity of time and
place.

Today it is not fashionable to speak of “human nature.” The expression reeks to some of
antiquarianism, of white ethnocentric European men in powdered wigs, knee-high stockings and
shoe buckles discoursing in candle lit drawing rooms, opining from the comfy security of the
armchair. We do not, often cannot, speak of human nature within the human sciences. This, even

as hard sciences like biology and genetics continue to plumb once dimly lit recesses of the species.

! Montesquieu. The Spirit of the Laws. Cambridge: Cambridge University Press, 1989. p. xliii.
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To the contemporary ear such talk is at best quaint or ignorant of the historical use and abuse of
the term. At worst it is downright bigoted, wreaking of the pseudo-science of phrenology, colonial
claims of racial superiority, or the ethnocentric proprietorship of the mantle of civilization itself.
No doubt the word comes with historical baggage like any other. But no one would condemn
modern natural science itself just because, for example, Alexander Stephens believed that the
“physical, philosophical and moral... departments of science” of his day had definitely established
the racial inferiority of the black man.3

Today we ‘know’ there is no such thing as human nature. Instead we speak the language
of “identity”. This distinction of nomenclature is not without significance. While the term “human
nature” suggests all those things human individuals and communities hold in common as a species,
“identity,” ironically enough, speaks to the differences which make us unique and divide us into
factions and tribes. The vast array of individuals and groups seen throughout history and across
the globe, their many habits and ways of life, appear to attest to primacy of difference, and to deny
the very existence of a common human nature. Circumstance reigns. This diversity appears to
illustrate the way exogenous forces, like history and circumstance, completely determine human
identity. We ‘know’ that this diversity is the product of history, language and culture, the artificial
construction and socialization of mankind. There is no human nature, only a human condition
which we can likely alter with enough power as well.

We ‘know’ human nature is radically plural, indefinitely malleable, and nothing more than
a linguistic cudgel to subordinate out-groups. We ‘know’ “human nature” is a mere locution of
power, employed by self-interest to elevate the speaker and exclude others from the status of full

humanity. “Human nature” is reduced to a rhetorical tool in the hands of the powerful, those people

3 Alexander Stephens. “Cornerstone Speech. March 21, 1861” in Hillsdale College Politics Faculty. The U.S.
Constitution: A Reader. Hillsdale: Hillsdale College Press, 2012. p. 578.
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with a voice. It is politically incorrect to even countenance the idea that there might exist certain
intractable truths or commonalities between human beings across time, space and culture. Perhaps
there exist common challenges of human nature which dictate certain fundamental needs and
problems of political order? This is what the Founders and the authors of The Federalist Papers
wisely took for granted.

Since shortly after the birth of the American Republic there have been numerous challenges
to the Founding. These have included such ideologies as slavery, historicism, pragmatism,
Progressivism and Postmodern Identity politics.* All of these challengers and their cousin
ideologies subsumed under them reconceive our political, social and economic relationship with
nature, human nature and history. Today’s challengers to the Constitution reject its claims
regarding the proper ends of government because they reject the account of human nature on which
those ends are premised. They also reject it means, limited government with powers arranged and
separated in a manner which causes them to check and balance one another and create dastardly
inefficiencies of power. Constitutional scholar Richard Epstein concludes that the “remorseless
and enormous expansion in government power can only be explained by the systematic repudiation
of the basic principles of limited government which informed the original constitutional
structure.” And yet, the principles of limited government ultimately rest on an account of human
nature and its limits.

These fundamental transformations are a direct product of their denial of human nature. In
rejecting both the ends and the means of government as explained by The Federalist these

challengers implicitly or explicitly reject its account of human nature. The principle of limited

4 Ronald Pestritto. Challenges to the American Founding: Slavery, Historicism and Progressivism in the Nineteenth
Century. Lexington: Lexington Books, 2014.

5 Richard A. Epstein. “Self-Interest and the Constitution.” Journal of Legal Education, Vol. 37, No. 2 (June 1987).
p- 159.
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government is built an acknowledgement of human nature’s intrinsic and permanent frailties. Since
men are not angels and governments are made of men you must enable “government to control the
governed” but also to “oblige it to control itself. If the Founders were wrong in their understanding
of human nature these errors would be reflected in own our history. They would give us reason to
change the constitutional order.

Constitutions and constitutional constructions do not spring from a mere process of philosophical
speculations and reasoning. They grow out of conditions, circumstances, events, sympathies,
prevailing interests.

- Speech by Senator Karl Schurz on the Senate Floor, May 19, 1870

The Founders universalist claims, whether that of Natural Rights or a government
commensurate to human nature itself, were of course made in an historical context with its own
particular demands and interests. In light of inevitable limitations of foresight, the Founders may
well have reached the wrong conclusions about how precisely to mitigate the frailties of human
nature they observed. This ironically would only serve as a confirmation of them. Or, they may
have simply been wrong about the nature of man. They may have erred because the Constitutional
Convention was not a conclave of philosopher-kings at the Sacred Academia Grove. Instead it was
a meeting of politicians representing various interests and factions of post-revolutionary American
society circa 1787. Their purpose was not philosophic knowledge of the whole, but political
compromise in order to obtain practical goals under limiting circumstances. As Madison reminds

us, the Constitution was “the work of many heads and many hands.”®

¢ Forrest McDonald. Novus Ordo Seclorum: The Intellectual Origins of the Constitution. Lawrence: University of
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131



McDonald says the “diversity of interests and points of view among the delegates made for
alignments that shifted with circumstances and necessitated repeated compromises.”” In fact
Publius’ judgment of human nature concludes philosophers would have been no less immune than
statesmen to the ills of self-interest, self-love and the distorting effects of passion on reason. In
No. 85. Hamilton says “I never expect to see a perfect work from imperfect men. The result of the
deliberations of all collective bodies must necessarily be a compound, as well of errors and
prejudices, as of good sense and wisdom, of the individuals of whom they are composed.”® Both
Madison and Hamilton conceded that it is in the very nature of collective bodies that passions and
interest “wrest the sceptre from reason.” In No. 55 Madison asserts without irony that “had every
Athenian citizen been a Socrates, every Athenian assembly would still have been a mob.”!° It was
not simply a matter of what kind of government could be conceived in the human imagination, but
which was possible in practice and had a sufficient majority consent to it.

But a nation of philosophers is as little to be expected, as the philosophical race of kings wished
for by Plato. And in every other nation, the most rational government will not find it a superfluous
advantage to have the prejudices of the community on its side.

- Madison, No. 49

Whatever flaws there may be in the Founder’s extrapolation from human nature to its
ramifications in the nature and arrangement of power, there is overwhelming historical evidence
of the general accuracy of their account in comparison to other modern regimes. Where are the
Communist regimes today hailed by intellectuals of the 1930s as the inevitable future of the planet

in the1930s? If the Founders were correct this should motivate us to understand them. It should

7 Ibid.
8 No. 85.
No. 55.
10 Tbid.
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give us great pause in transforming our form of government in the service of the transient and
emotional causes of the day. In particular the various currents of thought which repudiate the basic
principles of the Constitution have a marked tendency to ignore or reject the Founders wise
observations of human behavior, especially when wielding power.

Since the Founding there have been three major ideological challenges to The Federalist’s
account of human nature. Other challengers can be considered variants of these main three and
subsumed by them. The historical antecedents of these rivals were well known to the Founders,
but fully emerged as threats to the constitutional order only after the Founding. These challengers
remain to this day and retain the ideological core of their progenitors. Some have the explicit
intention of displacing the Founding account of human nature in order to displace the political
structure which it produced. Such a dispute is then not merely academic, but a fight for the soul of
a nation.

These three central challengers to the Founding as understood by The Federalist Papers
are Progressivism, Identity Politics and Transhumanism. All three ideologies or attitudes are
interlinked in a variety of ways and hold in common the central plank of the denial of a relatively
fixed human nature. All are rooted in a novel understanding of the relationship of human being to
time and History. All are beholden to some variety of historicism, the attitude that History, not
nature, is the prime mover of individual and collective human existence. All three conclude that
human identity is not significantly anchored in a fixed nature, therefore man and his society can,
or must under the specter of a categorical imperative, be radically remade in response to time and
history with no loss to human life or happiness, but only great gains. In practice this inevitably

means that man and his political institutions must be remade in the image and aspiration of each
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ideology. Happiness had once been understood as achieved only by a life or political order in
conformity with the dictates of our nature, now it is to be found in its fundamental transformation.'!

The first threat to The Federalist’s account of human nature is Progressivism.
Progressivism was the first American political theory with the explicit intent of displacing the
principles of the Founding. If the Founding was to be displaced, an alternative source of political
theory was necessary. Progressivism represents the first foreign-born political theory to shape
American politics and society. Progressivism adopted elements of pragmatism, historicism and
Darwinism, and Marxism translating their philosophic and scientific tenants into political terms.
It was partially built on the first genuinely foreign influences in U.S. politics and political theory.
It imported the latest academic developments of the German University, its theories of history and
the state, and its analysis of modern bureaucratic administration.'?

Progressivism was an American variety of Fascism, both established on the foundation of
European Historicism. Historicism is a philosophy that all expressions of human life and thought
are merely and necessarily “children of their times.” Humanity is unable to know the truth nor live
by it and an age or epoch is collectively infused by a ruling opinion or myth. Nature is that which
is fixed and eternal, independent of human artifice. Meanwhile custom connotes variable habits
which are the produce of human artifice, or a contingent response to historical circumstance. This
orientation is derived from the ramifications of Pascal’s conclusion that living by custom and habit
is the very nature of mankind. Pascal, as latter Historicism would do, conflates and confuses nature

and custom. “Custom,” he writes, “is natural to us.”'* He says, “Nature is itself only the first

' Aristotle. Nicomachean Ethics. Chicago: University of Chicago Press, 2012. Books I & X.

12 Ronald J. Pestritto. Woodrow Wilson and the Roots of Modern Liberalism. New York: Rowan Littlefield
Publishers, 2005. p. 20.

13 Blaise Pascal. Pensées. Oxford: Oxford University Press, 2008. p. 156.
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custom, just as custom is a second nature.” '* “Custom is a second nature which destroys the first.”!>
When Nature is entirely reduced to only to custom, History supersedes Nature as the ground and
foundation of human existence.

The arch claim of the American republic was that it was considered to have been founded
on the principles of human nature. The inalienable rights of the Declaration of Independence were
considered to be true and correct because in conformity with human nature. These principles
established not only a theory on which government would be based by a form which would
guarantee and secure these rights against government itself. With the development of Historicism,
the question of whether these rights were true, or merely an opinion, was displaced by the claim
that such assertions can be nothing other than opinion. One need no longer argue for their truth or
falsity, but simply claim time has passed. Famed scholar of the Declaration, American historian
Carl Becker argues that “to ask whether the natural rights philosophy of the Declaration of
Independence is true or false is essentially a meaningless question.”!® It is “meaningless” precisely
because Becker’s Historicism collapses the distinction between nature and custom. The distinction
between truth and opinion is replaced by a portrait of history as nothing more than a kaleidoscopic
mélange of essentially arbitrary opinions rooted in historical epochs which deterministically
dictate such worldviews.!” The rights of the Declaration are transformed from a truth claim, to
mere aesthetic self-expression of a bygone era. All claims to truth are reduced to historically

contingent acts of faith.

14 1bid., p. 39.

15 Ibid.

16 Carl Becker. The Declaration of Independence. New York: Harcourt, Brace & Company, 1922. p. 62.

17 Fred Baumann. “Historicism.” Allan Bloom Ed. Confronting the Constitution. New York: AEI Press, 1986. p.
289.
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Progressivism synthesizes Historicism with Darwinism and gives History a direction and
a goal called “Progress”. The first principle of Progressivism is that human nature is not fixed, but
contingent and progressive. It is in a perpetual process of evolution. Its synthesis of pragmatism
and Darwinism marries the primacy of historical contingency to “a faith in progress.” *Human
nature is not permanent or cyclical but perpetually develops forward in novel ways. With
Progressivism, human nature is overcome by History. Progressivism historicizes human nature. It
reduces human identity to a condition and subjugates it to circumstance. If human nature is always
evolving then the constitutional edifice is obliged to constantly adapt in parallel to keep pace with
these transformations. This might be considered Progressivism’s very definition of justice.

President Obama’s “Hope and Change” mantra was a taciturn grandchild of Progressivism.
His desire for a visionary “transformation” of the United States is a direct descendent of this
intellectual and political lineage. The great exponent of Progressivism was Woodrow Wilson.
Surprisingly, Wilson did not hide either his contempt for the Declaration and Constitution or its
implications in theory or practice. He said, “We are not bound to adhere to the doctrines held by
the signers of the Declaration of Independence.”!® These attitudes made Wilson “the first president
to attack the founding.”?® Human nature and political order must evolve in tandem if justice is to
be achieved. If human society is constantly evolving we cannot be bound by the principles and
institutions of our forefathers. This would be an injustice. Jefferson says: “I set out on this ground,
which I suppose to be self-evident, 'that the Earth belongs in usufruct to the living:' that the dead

have neither powers nor rights over it. The portion occupied by any individual ceases to be his

8 Ronald J. Pestritto. Woodrow Wilson: The Essential Political Writings. New York: Lexington Books, 2005. p. 2.
1Y Woodrow Wilson. “The Author and Signers of the Declaration of Independence.” The North American Review.
Vol.186, No. 622 (Sep., 1907). p. 25.

20 Harvey C. Mansfield Jr. America’s Constitutional Soul. Baltimore: Johns Hopkins University Press, 1991. p. 5.
Dinesh D’Souza. The United States of Socialism. New York: All Points Books, 2020. p. 84.
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when himself ceases to be, and reverts to the society.”” Two-Hundred years later Chief Justice
Earl Warren asserted much the same principle when he wrote the nature and complexity of
contemporary circumstances far outstrip the prudence of the Founders.?> Progress makes the 18"
century Constitution a suicide pact because as a child of its times, it could only confine itself to
their needs and concerns rather than those of the present and future. “Progress,” by definition,
meant, progress away from the Founding.

Since historical change, not nature, is fundamental there can be no fixed or true principles
on which government might rest. The value of principles is not to be found in their universality or
truth, but in their efficacy or pragmatic value, the concrete work they do in advancing one’s own
goals and interests. A flippant Wilson said, “If you want to understand the real Declaration of
Independence, do not repeat the preface.”? The preface is of course where Jefferson articulates
those unalienable rights we are endowed with by our Creator. Universal claims are treated as
abstractions whereas, only motives connected to historical circumstance are considered “concrete”
and therefore real. Wilson added sardonically, that “the Declaration of Independence, so far as I
recollect, did not mention any of the issues of the year 1911.”* Jiirgen Habermas makes much the
same criticism writing a government founded on the basis of Natural Right is “the autonomous
creation by contract, of legal compulsion spring solely from the compulsion of philosophical
reason.”” Habermas seems to miss the part where Americans chose to live by those dictates of

“philosophical reason,” and, doing so, found them practical and in conformity with their tastes.

2 Thomas Jefferson. Letter to James Madison. September 6, 1789.

22 Chief Justice Earl Warren. The Memoirs of Earl Warren. New York: Doubleday and Company, Inc., 1977. p. 333.
23 Woodrow Wilson, An Address on Thomas Jefferson, May 12, 1911.

24 Ibid.

25 Jurgen Habermas. “Natural Law and Revolution,” from Theory & Practice. New York: Beacon Press, 1973. p. 86.
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Wilson concluded that the words of the Declaration “lay no compulsion upon the thought
of any free man.” 26 Wilson is here laying the intellectual foundation for the wholesale
abandonment of the principles of the Declaration. Following its letter prevents the living from
satisfying the demands of their day. Wilson was unequivocal. He simply said, “we are as free” as
the Founders “to make and unmake governments. We are not here to worship men or a
document.”?” Instead we come to worship History and the men who guide it. He said that instead
of venerating the principles of our nations birth, “Every Fourth of July should be a time...for
determining afresh what principles and what forms of power we think most likely to effect our
safety and happiness.”? This logic would hold no less true of the Constitution, or any amendment
or law which are perpetually subject be being transcended by the progress of time. Those who
question the “big plans” of a “new age” or attempt to hold onto time honored truths embodied in
the First and Second amendments are bitter clingers who simply will not let go of childish
illusions.?

Chief Justice Earl Warren wrote the nature and complexity of contemporary circumstances
far outstrip “the wisdom of even the wisest of the Founding Fathers.”*® A court which interprets
the rights found in the Constitution, for example, “must be an activist court” because they are not
to apply the language and meaning of the text directly, but rather consider its language as pointing
to a more general and abstract “moral theory” that is the basis for the language of the Constitution.

The consequence is the same, the living must be prepared to interpret the Constitution to suit its

26 Woodrow Wilson. “The Author and Signers of the Declaration of Independence.” The North American Review.
Vol.186, No. 622 (Sep., 1907). p. 25.

7 Tbid.

28 Ibid.

2 Ed Pilkington. “Obama Angers Midwest Votes with Guns and Religion Remark.” The Guardian. April 14, 2008.
In 2008 President Obama said those who didn’t for progress, “They get bitter, they cling to guns or religion or
antipathy to people who aren’t like them or anti-immigrant sentiment or anti-trade sentiment as a way to explain
their frustrations.”” Eight years later these people became Hillary Clinton’s “basket of deplorables”

30 Chief Justice Earl Warren. The Memoirs of Earl Warren. New York: Doubleday and Company, Inc., 1977. p. 333.
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needs, circumstances and ideological preferences under the premise that the wisdom of the
Founders is not, or cannot be, applicable.

The Progressive vision of history demands the Constitution be a “living document.” An
evolving human nature must generate an evolving Constitution. The very meaning of the words of
the Constitution must be no less organic. Their meanings must “evolve” with the evolution man
and his society. The Constitution as a ‘living’ document” keeps up with the times, lest it become
retrograde and trap society in an unjust past.! As Charles Kessler says that Progressivism
characterizes “What we have called ‘reality’ and ‘human nature’ in the past is a reflection of an
early and inferior stage of development.”3? The practical political consequence of this philosophy,
as Ronald Dworkin acknowledges, is the necessity of an “activist” judiciary** whose primary
function is to “read its own meanings into the works of the Constitution.”** “Living political
constitutions,” said Wilson “must be Darwinian in structure and in practice.”* This is because:

Society is a living organism and must obey the laws of life, not of mechanics; it must develop. All
that progressives ask or desire is permission - in an era when "development," "evolution," is the
scientific word - to interpret the Constitution according to the Darwinian principle; all they ask is

recognition of the fact that a nation is a living thing and not a machine.*

Newton’s mechanical laws of matter and motion are replaced by the organic model of
Darwinian evolution. Wilson said that the trouble with the Newtonian model “is that government

is not a machine, but a living thing. It falls, not under the theory of the universe, but under the

3l Howard Lee McBain. The Living Constitution. New York: The Workers education Bureau Press, 1927.
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theory of organic life. It is accountable to Darwin, not to Newton. It is modified by its environment,
necessitated by its tasks, shaped to its functions by the sheer pressure of life. No living thing can
have its organs offset against each other as checks, and live. On the contrary, its life is dependent
upon their quick cooperation, their ready response to the commands of instinct or intelligence,
their amicable community of purpose.”*” Meanwhile, the Constitution was based on a Newtonian
mechanical model of “action and counteraction,” which establishes equilibrium and is a “not meant
to go anywhere, not meant to make progress.”*® The Constitution lives by its “checks” of limited
government and the “offsets” established by the separation of powers. Wilson seems to think this
is exactly how society, as an organism, dies. The governing equilibrium it establishes posed a
fundamental obstacle to organic progress. What were once sentinels protecting rights emanating
from human nature, became obstacles to fulfilling Progressivism’s new conception of ever
evolving entitlements endowed by the state.

Like all things, Progressivism identifies Natural Rights within the progress of History. Cass
Sunstein says, “Rights are a product of wrongs.” * This is a precise paraphrase of Wilson’s
understanding of the true meaning and significance of The Declaration. Rights do not come from
nature, but as a response to specific historical injustices rectified. This model is explicitly derived
from conceptions of the development of the British Constitution and its Bill of Rights, contingent
freedoms wrested from the King over time. Thus, rights have no enduring significance beyond the
specific wrongs they sought to ameliorate in a specific time and place. In particular, says Sunstein,
rights emerge from times of historical crisis which serve to heighten people’s “appreciation of

human vulnerability” and “insecurity.*® This is precisely why Wilson elided the preface to the
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Declaration and sought refuge in the list of grievances against the king which is what really
justified the revolt. Progressivism comes to realize that rights the state did not guarantee in
response to history’s depredations necessitate new guardrails, new rights for the people, often ones
which contradict the old. Thus the threat posed by two World Wars, the Spanish Flu and the Great
Depression demanded the new or Second Bill of Rights proposed by FDR.*' This second or
Economic Bill of Rights such that citizen were no longer guaranteed the negative liberties of life,
liberty and the pursuit of happiness, but are now entitled to a “freedom from want” and even
“freedom from fear.”*> Now we can see, that the proper response to historical crisis demands a
Great Reset in response to COVID-19 and new “rights” were national sovereignty will be
abolished, and man will own nothing and be happy.**

The second principle of Progressivism is that the political community is not only an
evolving, but a unitary collective. The political community, as a “living organism, is not made of
individuals of a “separate and equal station”, as The Federalist describes them. The Progressive
description harkens to the tribe and family as the true model of political association. Naturally the
familial model of Progressivism tends toward paternalism. The paternal role is played by the State.
In his aptly titled book, Social Control, Progressive sociologist Edward Ross says that as the State
evolves it “becomes paternal and develops on the administrative side.”** Political association, says
Wilson, is one based on blood and soil, rather than individuals living by commonly understood
and agreed upon ideals. Here Wilson rejects the wisdom Aristotle, Augustine, Hobbes, Locke and
the Founders accepted about the fundamental nature of political association as one which

transcends the family.
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Society is not an aggregate of “separate and equal” individuals engaging in consensual
associations, but an organism where the individual is only a derivative appendage. The human
individual is treated as a mere “fraction” of the whole, rather than a discrete “integer.”*> The whole
can exist without one individual fragment, but the part cannot exist without dependency on the
whole. The well-being of the individual is completely dependent on and subordinate to the larger
organism. The organic State precedes the individual politically, morally, legally and economically.
Progressivism sees the individual as a cell of a larger organism on which they depend politically
and legally for both their rights and welfare. Rights are now a product of political community and
dependent on the wishes of the rulers.

This model precisely inverts the relation of the individual to government and its ends
spelled out by the Declaration and Constitution. The State is no longer “instituted among men” to
secure pre-existing Natural. Instead it exists to divine and execute the “democratic” majority will,
filtered by way of political parties as the head of the larger organism. Its task is to execute this will
as efficiently as possible through a technocratic regulatory bureaucracy. Through this process the
State is the ultimate arbiter of the nature and scope of its citizens rights. Human beings only have
rights in so far as they are members of the organism. Rights are endowed by the State, not a product
of human nature. This makes the State the ultimate source of power and authority on Earth. That
which can be given by the State, can be taken away.

Wilson and Progressives made clear that the “will of the people” was manifest by the State.
Nor was the State genuinely representative of the will of the majority, rather it would “manufacture
consent” and execute the very opinions it engineered. Progressive Edward Ross was quite clear on

this point: “The State is an organization that puts the wise minority in the saddle” and “aims more
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steadily at a rational safeguarding of the collective welfare than any organ society has yet
employed.” 6 Yet, the more power is asserted by the “wise minority,” the more they speak of “the
people” and the sanctity of “democracy.”

Ross writes that the State is an “independent center of social power” and control which “guide[s]
the society it professes to obey.” #’ The State channels the energies of the people, leading them to
pre-ordained opinions social engineers have already mapped out. This is nothing short of a
repudiation of the “wholly popular” constitutional republic structured by genuinely representative
institutions and a separation of powers and checks and balances designed to limit “State” power
over the people in order to protect their unalienable Natural Rights.

Progress implies that History has a definite and concrete direction and goal. Without
direction toward a goal, progress is mere change. Change can be for better or worse and progress
implies change for the better. The evolutionary model of Progressivism appears to admit a natural
telos toward which the State labors on behalf of society. This is a political goal beyond the static
ordered liberty aspired to by the Constitution and The Founders. There must be some pre-
established positive, not merely negative, goals of political community. Happiness is to be defined
and provided by the State as it refines the opinion of the organism through its party structure and
the propagandistic shaping of public opinion.

On this Darwinian model Progressivism sought to develop a new social and political
science which departs from and displaces the political science of the Founders. This newer science
of politics would identify and implement policies designed to promote the great goal toward which
society would progress. Yet, this goal is left unnamed or vague by Progressivism, perhaps

intentionally. One cannot actually know what it is until one has met the novel circumstances of the

4 Edward Ross. Social Control. New York: MacMillan, 1918. p. 82.
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future. The people are likely to find out after the fact, what the “wise minority” had in store for
them.

The goal of Progressivism is a cypher. Since human identity has no core and is in constant
flux, this grand telos is forever elusive. Kessler says, “Obama never discovered that this quandary
could be resolved by returning from history to nature as the unchanging ground of our changing
experience, as the foundation of morality and politics.”*® This is why for example, Obama spoke
of “change” and left his goals unspecified, like a picture screen on which admirers could project
their hopes and dreams. In practical terms however, as history shows, the State will, in name of
the people, seize on and define this ‘final’ goal as it sees fit in order to advance its own parochial
political interests. Meanwhile the “fourth branch of government”, an administrative state peopled
by wise technocrats will execute the plan. Here science of government administration would
devise, implement and minister to a new “non-political” administrative state that would engineer
the final goal into existence through “intentional”, “organized”* and “deliberate social planning
and foresight.”°

The lynchpin of the newer science was that politics had to be replaced by the efficient and
knowledgeable administration of specialists. Politics as the play and struggle over opinions of the
good would be replaced by the expertise of those who know. This science would train men to
divine and “know” the good itself. Deliberate planning can only be achieved through the
abandonment of politics and its inefficiencies as it has been known since the Greeks. One cannot

advance toward the goal if government is in gridlock or constantly debating with itself over the
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means and end of its actions. The age of political deliberation, in any serious sense, must cease
and give way to the age of total social administration and engineering. This was progress.

The age of the expert had arrived. Politics would be reconceived as administration.
Administration meant technocratic management by experts.’! The techne of the expert could
replace the rhetoric and psychology of the orator. If so politics, as the realm of opinion and
persuasion, can then be “replaced by administration, by bureaucratic management of the society
and economy.”? Frank Goodnow, professor and ideologist of Progressivism and the
Administrative State, and Wilson, believed administrators, in contradistinction to politicians were
“neutral,” technical experts whose goal was “the pursuit of truth.”>* “Politics”, says Goodnow is
“‘polluted’ and full of ‘bias,” whereas administration is all about the ‘truth’.”>* Government does
not rest on opinion, and politics is no longer a factional struggle over opinions of what is right.
Instead, specialists in an unelected administrative bureaucracy manage society based on technical
knowledge and direction given to it by the State.

From the perspective of Progressivism, the constraints of limited government which place
restraining checks on the concentration of power and its corrupting effects are roadblocks to good
government, not the guarantees of it. They inhibit the fulfillment of the democratic will and the
deliberately planned transformation of society. Such outmoded mechanisms as federalism and
separation of powers disrupt the efficiency consolidated power makes possible. Even the political

choices of the people at election time are undercut by the existence of a permanent unelected and
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faceless administrative bureaucracy. In a democracy, faceless power, is power unaccountable.
Limited government inhibits the ability of the State to perfect man and his society.

The concentration of power would no longer be called tyranny, but progress. This new
power would work in the service of the people and the organism at large. The solution to achieving
greater efficiency was to have the administrate state surreptitiously take on the functions of all
three branches: legislative, executive and judicial. Pestritto says that while “the agencies
comprising the bureaucracy reside within the executive branch...their powers...include both
legislative and judicial functions,” and are “often exercised in a manner that is largely
independent” of any political control.>®> The administrative state becomes the judge, jury and
executioner of interests it regulates without any check that would guarantee either uniform policy
or application. The Founders’ fear of tyranny produced by such a concentration of several powers
in the same hands is the worry of a bygone age transcended. The age-old warnings against the
perennial problems of judging in one’s own case become the political version of Aesop’s fables
for the young and naive, or the Golden Oldies of a generation in its twilight.

The second threat comes from Identity Politics. Identity Politics is an ideology which
denies the existence of a common human nature and the meaningful efficacy of an end-determining
reason. Identity Politics is based on a more virulent, radical, or non-teleological historicism often
associated with Postmodernism. It has its roots in German historicism, and the marriage of
Marxism and Existentialism and their subsequent use in the assertion of minority and postcolonial
identities. Heidegger, Sartre, Simon de Beauvoir and Franz Fanon were some of the godfathers,

fathers and mothers of this movement, providing the thrust of its intellectual foundation.
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Intellectually, the politics of identity abandons history as goal oriented in favor of a purely
relativistic conception between human identity and morality and time. Unlike Progressivism, it
honestly acknowledges that goals are not the product of a grand historical eschaton, but are set by
particular factions and oriented to their particular ends. Black Power is for blacks, and so on.
Unmoored from either a fixed human nature or common historical destiny, identity is either a pure
product of the will, or a prisoner to genes and historical circumstance. Here we see the
commonality between these two ideologies. Since Progressivism cannot openly identify its
historical goal, the telos is merely left to the will and the power of various interest groups.

Human nature implies all that we hold in common with our fellow human beings, including
the existence of norms derived from this common nature. Identity Politics is determined to view
humanity from the perspective difference over identity. There is no common human nature that
binds us together with a common moral worth and dignity, common aspirations, faculties and
needs, as well as weaknesses. Rather there are only tribalistic warring factions of race, gender,
class, and other identifications engaged in a zero-sum competition, red in tooth and claw. These
groups, often under the guise of universalizing ideologies, are all really simply advancing their
own faction’s interests through the logic of might makes right.

Identity Politics self-consciously abandons the universalism of the American Founding. It
correctly identifies the hypocrisies of the Founding and its failings to establish a society where “all

men are created equal”® meant all human beings, as the Founders themselves asserted.”’ Identity
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Politics has quite reasonably sought to gain political, civil and moral recognition for historically
marginalized groups. Where once the civil rights movement sought refuge in a common humanity,
as with Dr. King, they have sought to assert elements of identity which distinguished them as
“Other.” For each member of a specified faction their identity is confined to an essentializing
stereotype from within as well as without.

Often it is the means of Identity Politics and their implications of them which condemns it
to reinscribe the injustices they seek to ameliorate. Like Progressivism, there are no natural
principles which impose guardrails on this form of popular will. What matters is the forcefulness
with which this will is asserted. Right does not make might as Lincoln would say, but might makes
right. Those who embrace Identity Politics speak the same language of Thrasymachus, Alexander
Stephens and Stephen Douglas.>® Stokely Carmichael makes this all too clear in his “Black Power”
speech of 1966. He says that the only thing that matters in society is “Who has power to make his
or her acts legitimate? That is all.”> Society is a war of every identity against every other identity
where the law of the jungle is the only one really recognized. Moral principles are mere
rationalizations of force, that is all. The logic of Stokely Carmichael is also the logic of Stephen
Douglass and Alexander Stephens. One form of racism replaces another, one sexism with another.
If the logic of Identity Politics morally justifies “Black Power,” it also justifies the assertion of
“White Supremacy.”

Identity means only particular politically preferred facets of human identity are privileged.
Identification with a racial or ethnic minority, a sex, gender or sexual orientation becomes the new
class consciousness. Such identity consciousness has become the new bigotry and racism. Identity

political claims to liberate victim groups from the tragedies of the past, but it only gives you this

8 Harry V. Jaffa. Crisis of a House Divided. Chicago: University of Chicago Press, 1959. p. xi.
5 Stokely Carmichael. “Black Power Speech.” University of California, Berkeley, October 29,1966
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helping hand up if you subscribe to their version of who you are. Carmichael makes clear that
blacks “must wield the power we have”, not as human individual, but as members of the black
identity.®® Much like Progressivism, the power, rights, dignity and identity of the individual only
come from membership in the group. Abandon the dominate ideological voice of your racial or
sexual faction and you lose the privileges of your identity. Blacks become “white” in doing so as
a current gubernatorial candidate in California has discovered.

Democrat representative Ayanna Pressley made this perfectly clear. She said that if a
minority is going to come to politics and public life that, “If you’re not prepared to come to that
table and represent that voice, don’t come.” Why? U.S. Representative made no bones about what
Identity Politics is and how it helps minorities. She said, “We don’t need black faces that don't
want to be a black voice. We don't need Muslims that don’t want to be a Muslim voice. We don’t
need queers that don't want to be a queer voice. If you’re worried about being marginalized and
stereotyped, please don't even show up because we need you to represent that voice.”®! Blacks only
have “black” lives, voices and thoughts. We have returned to the essentializing features that
Identity Politics claims to liberate groups from. This creates a categorical imperative, not only do
blacks have black voices, they must have black voices, or they are not truly black. If you do not
conform to the establishment vision of your identity, you are no less disenfranchised than under
the old bigotry. A Democrat nominee for president put it more bluntly, if you don’t vote for me,
then “you ain’t black.”

The conflict between politics based on difference in contradistinction to commonality calls

to mind a proud black man and former slave, Frederick Douglass. Douglass had once despised

6 Stokely Carmichael. “Black Power Speech.” University of California, Berkeley, October 29,1966
6! Jan Schwartz. Rep. “Ayanna Pressley: "We Don't Need Any More Brown Faces That Don't Want To Be A Brown
Voice".” RealClearPolitics, July 14,2019.
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President Lincoln because he was “preeminently the white man’s President, entirely devoted to
the welfare of white men.”®> Douglass referred to him pointedly as merely a “white man” who,
however great, “shared the prejudices of his white fellow-countryman against the Negro.”s* This
attituded changed twenty years later in his 1893 autobiography the Life and Times of Frederick
Douglass. Douglass’ attitude began its transformation when he met Lincoln in the White House.
This chapter in his autobiography is aptly titled “The Black Man at the White House.”

He prefaces his account of the meeting by saying: “The distance then between the black
man and the white American citizen was immeasurable. I was an ex-slave, identified with a
despised race, and yet I was to meet the most exalted person in this great republic...I could not
know what kind of reception would be accorded me. I might be told to go home and mind my
business.”®** Go home and mind your own business, is precisely what Rep. Pressley has told the
uppity segment of her black constituency.

Despite the immeasurable distance between the black and white man, and their
disagreement over policy pertaining to black soldiers, Douglass said of Lincoln that he could still
“respect his humane spirit.”®> A spirit they held in common as human beings with human feeling
toward their fellow man precisely because of the recognition of their underlying common nature.
Douglass says that while he “was not entirely satisfied with his views” he was “so well satisfied
with the man and with the educating tendency of the conflict.”%® What Douglass discovered, despite

the vast gulf between their superficial identities was that he was in “the presence of an honest man

62 Frederick Douglass. “Oration in Member of Abraham Lincoln.” April 14, 1876.
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— one whom I could love, honor, and trust without reserve or doubt.”®’ Thus he was in the room
with a being identical to himself in the decisive respects despite their superficial differences.

In another White House meeting Lincoln bade Governor Buckingham to wait because he
wanted “to have a long talk with my friend Frederick Douglass.” ¢ Douglass observes: “This was
probably the first time in the history of this Republic when its chief magistrate had found an
occasion or shown a disposition to exercise such an act of impartiality between persons so widely
different in their positions and supposed claims upon his attention.” ® He continues writing that
“In his company I was never in any way reminded of my humble origin, or of my unpopular
color.”” In short, Lincoln treated Douglass not as black man or a former slave, but as a man simply,
a human being with a common nature and equal dignity. Abolitionists and former slaves like
Douglass sought to have the black man’s universal and equal manhood recognized as no different
than the white man. They did not seek to be put in the “separate but equal” ghetto of black Identity
Politics. Rep. Pressley seems determined to put them all back in the intellectual chains of a new
plantation and call it “freedom.”

The consequence of the emphasis on difference over identity is that such norms of conduct
on which law is built are obliterated in favor of civil and legal ghettos tailored to the special
minority identities which divide us. This is a kind of new feudalism. The political consequence of
the denial of a common humanity is to undermine the notion of the rule of law and its equal
application founded on the natural moral equality of all human beings and their natural rights. In
the vacuum of the absence of natural moral equality emerges a tribalistic creation of legal

privileges based on identities one is born into and has no control over.
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Legal theories like Critical Race Theory (CRT) seek to institutionalize race in law. While
focus on the plight of blacks in America this ideology can, and is being redeployed for numerous
other victim groups. CRT is a branch of legal scholarship, derived from elements of Marxism,
which places race and racism as the prime mover of law and the administration of justice in the
United States. It also challenges the validity more fundamental philosophical tenants such
rationality, objective truth, and possibility of judicial neutrality.”! CRT takes the economic class
consciousness of Marx and repurposes to race. Thus race becomes the deterministic prime mover
of all conflict in society. Through the racial lens of CRT all individuals are reduced to than their
skin color in a manner consistent with that which they claim to fight against. It promotes the
divisive, destructive and false theory of systemic racism, where white supremacy is no longer a
fringe and irreputable phenomenon, but the essence of the American regime since its founding.
This means the Constitutions, all the laws, the capitalist economic system and all of society is a
systematic and institutionalized expression of white supremacy.

Derrick Bell sums up this condition saying that “traditions of racial subordination are
deeper than the legal sanctions."”? This implies no amount historical effort, civil rights reform, or
affirmative action can remedy the original sin of racism permanently etched into the American
ethos. Additionally, the amelioration of discrimination can never be a sufficient solution to such a
systemic and deeply rooted problem. Ultimately, only regime change, and the historical
transformation of the nation will liberate blacks from historical oppression. No amount of reform
is possible because of the intrinsic nature of the disease. Any thought contrary to its claims is

merely evidence of unconscious racism or a false consciousness promoted by the indoctrination of

"I Daniel A. Farber. Beyond All Reason: The Radical Assault on Truth in American Law. New York: Oxford
University Press, 1997. p. 37.

2 George H. Taylor. "Racism as the Nation's Crucial Sin: Theology and Derrick Bell.” Michigan Journal of Race &
Law. Vol. 9, No. 2, (Spring 2004). p. 278.
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a white ruling class. Any appearance of progress toward equality is in fact an illusion born of the
system which actually facilitates ongoing oppression. “Progress in American race relations,” says
Bell, “is largely a mirage, obscuring the fact that whites continue, consciously or unconsciously to
do all in their power to ensure their dominion and maintain control.””

CRT denies that any social or political institution is capable of serving as a neutral third
party in adjudicating justice. All is power, will and interest, despite the existence of institutions
designed to check such tendencies. This ideology self-segregates blacks onto an intellectual
plantation which says that so long as the nation operates under a republican constitution produced
by white men of European ancestry, they will remain a permanent victim class. Such victim
ideology is guaranteed to be self-fulfilling and even likely to conceal problems in need of honest
talk as much as redress.

Such theories are now a common place of the laws schools of Harvard and Yale
universities, along with gaining increasing influence in grade school education throughout the
country. Despite the challenges of achieving a color-blind society, the solution is surely not to
make such differences the foundation of law. Furthermore, the exaggerated and pernicious
interpretations of American history and its justice system are quite simply specious. These
specious claims do little than keep blacks ignorant about the complete history of the United States.
Such a strategy was employed effectively on plantations and can be read about in slave narratives.

Even the supposed arch-liberal and universalist John Rawls, the one-time standard bearer
of liberalism, acknowledged that “social institutions” would have to constantly intervene in society
in order to rectify the outcomes of the “disadvantaged”. Rather than producing a level playing field

where the rules were constant and known in advance, they would be constantly shifting and
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unanticipated by society’s actors. He has long been criticized for focusing on economic classes
and not explicitly mentioning matters of race and gender, but his framework can easily be adapted
to take them into account.” As Justice Sotomayor put it, “I would hope that a wise Latina woman
with the richness of her experiences would, more often than not reach a better conclusion.”” What
Justice Sotomayor seemed to be asserting was not the superiority of Latina judges, but rather that
they are the only ones capable to establish justice for Hispanic minorities because of sympathies
which arise from a common factional identity and historical circumstance. As if all Latinas have
the same nature and life circumstances. Legal prudence becomes a matter of identity, of empathy
and group identification rather than the equal application of law to facts based on precedent. From
this perspective, what was considered a radical achievement of the Constitution, the denial of legal
orders of rank in society, is now rejected and replaced by a series of minority factions in need of
special redress through a system of arbitrary judicial fiats.

For over fifty years the typical categories of identity have been race, gender and class and
sexual orientation. Once this logic is accepted the potential categories of identity are limitless
depending on the tenor of the times. These divisions are reinforced through government asking
identity information. In some cases, these identities are the creation of such categories through
their inclusion on government forms like the Census. Such documents include an incommensurate
set of rubrics, from race and national origin, to cultural heritage and skin color. Despite all the
concern for the protection of victim groups, the government still gets to determine who you are
under this ideology. Many politicians now want to include sexual orientation and gender identity,

as if these categories are the defining features of the people they apply to. For example the
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proposed The Census Equality Act would expand identity categories to include “questions to the
Census asking respondents about their sexual orientation and gender identity.”’*

This emphasis on difference over common identity establishes an ethos in society that each
group should be a special interest entitled, not only to their own moral codes and systems of belief,
but their own legal codes. The way in which political campaigns and polls demographically ‘slice
and dice’ the electorate appears to filter into the legal system. For example if we are to truly respect
new immigrants when they come to the United States perhaps we are obliged to recognize the laws
they have brought in tow from foreign lands. Perhaps law and legal precedent should be based on
foreign examples from all over the world, rather than from within our own legal traditions and
philosophies. Here the rule of law would be replaced by a never-ending system of arbitrary legal
fiats adjudicated on the basis of group identification. Groups should not be subject uniformly to
the law, but have standards tailored to their own particular identity. Great Britain for example
permits Muslim communities to enforce Sharia law even if those laws are contrary to the laws of
the land. In 2018 a British court recognized “sharia law in landmark divorce case.””’

Identity groups would be treated legally in the same manner politicians tailor their political
rhetoric depending on who they believe they are talking to. The legal ghettoization of society
would dissolve the very ties that bind. These are the ties by which we recognize our common
citizenship in a single political community. One of the fundamental observations of all political
philosophers and scientists is that the nature and existence of political community is predicated on
legislating a common set of laws recognized by all from a single sovereign authority. If there is no

common acceptance of a single and uniform political authority as manifest through law, there is

76 Jesse Rifkin. “Census Equality Act would add Census questions on sexual orientation and gender.” Medium.com.
August 10,2018
77Kate McCann. “British court recognizes sharia law in landmark divorce case.” The Telegraph. August 1,2018

155



no political authority. If there is no genuine political authority, there is no political community to
speak of.

The third threat to the constitutional order described by The Federalist is Transhumanism,
also known as post-Humanism. This is an ideological movement which promotes the modification
of our psychological, physical and biological nature by means of scientific advancements in such
fields as genetics and computer technology. The Scientific Revolution, under its founding fathers
Bacon and Descartes, saw scientific knowledge about nature as a tool that could be used leveraged
to control nature in the service of the human will and the practical needs of mankind. Descartes
said “[t]he conquest of nature is to be achieved through number and measure.” We would establish
dominion over nature and thereby gain dominion over our own destiny as a species. The goal was
“the conquest of nature for the relief of man’s estate.” Transhumanism advocates the usurpation
of the role of nature in order to transform the species by means of its own hands. The conquest of
nature, which heretofore was content to control external factors and merely optimize our natural
capacities, now seeks to transform them limited only by our power and imagination with no
acknowledgement of limit but the will. At base, this is an ideology of the assertion of power as a
means to transform nature and human nature at the behest of those who have it, obviously in service
to their ends. This movement is particularly dangerous in light of the way it piggybacks on our
natural awe toward novel technologies, and our disposition as moderns, which accepts all
technological developments as routine and their role in society as inevitable. Transhumanism is
merely the latest iteration of the Scientific Revolution’s Faustian ambition to conquer nature in the
service of the human will and its passions. Now this conquest is extended over human nature itself.

Transhumanism’s desire to artificially control our physical development is a product of an

impulse which emerged in Progressivism. Progressivism had been inspired by a certain
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characterization of evolution where the species was under constant modification. Many
Progressives believed that this process which occurred spontaneously, must in the name of
Progress, be placed under the yoke of human choice, reason and science, under the
“administration” of technocrats in order to bring about superior form of society that could never
have been conceived of in the Founding era.

Transhumanism is the fulfillment of Russell’s prophetic words about advancements of
scientific knowledge and technology advance. He envisions a not too distance future in which
mankind “will tend more and more to view himself also as a manufacture product, and to minimize
the share of natural growth in the production of human beings.” ”® He writes that, “He will come
to value only what is deliberately caused by human agency, not what results from nature’s unaided
handiwork. Men will acquire power to alter themselves, and will inevitably use this power. What
they will make of this species I do not venture to predict.” ” Leo Strauss acknowledged over a
half-century ago that at some point the modern conquest of nature appeared to require “the
conquest of human nature” and “the questioning of the unchangeability of human nature.”*°

The impetus to change human nature psychologically and physically is as old as human
civilization. Modern science has amplified this taste as new insights into nature are discovered
along with the technological means which enhance our power to change it. Power breeds
opportunity, motive must be assumed. Mass and social media, medical research institutes,
universities, corporations, intelligence services and the defense industry in concert with other
research institutions have long been exploring and experimenting on altering or enhancing human

capacities or seeking new ways to control and modify human behavior. In 1971 Leon Kass wrote
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that “human nature itself lies on the operating table, ready for alteration, for eugenic and
neuropsychic ‘enhancement,” for wholesale redesign. In leading laboratories, academic and
industrial, new creators are confidently amassing their powers and quietly honing their skills,
while on the street their evangelists are zealously prophesying a posthuman future. For anyone
who cares about preserving our humanity, the time has come to pay attention.”?!

These technologies hold out the prospect of mankind fundamentally altering its own nature.
Given that this type of research and development requires massive funds it holds out the possibility
of government and large corporations actually claiming intellectual property over human identity
in the way a Monsanto holds intellectual property over its seeds. Furthermore, the expense of such
procedures, now a palpable reality, will make them only accessible to the ultra-wealthy who could
in theory establish an entirely distinct race between themselves and the many. Furthermore, these
technologies could be easily imposed on the populace at large in the name of matters of the “public-
interest”, “public health” or “national security” or the threat of “terrorism,” foreign or domestic.
What if claims of national security demanded a tracking chip in each human being or public health
a permanent regime of compulsory vaccines or certain genetic modifications? What if the
economic system demanded a subcutaneous chip as a form of electronic currency if one wanted to
participate in the economy at all? What if, in the name of public education, students were
compelled to have genetic modifications? What if in the name of the government of healthcare
cost reductions certain bodily modification were demanded? What if like vaccinations one could

be restricted from all kinds of institutions and opportunities if one did not accept these

modifications?
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Meanwhile a former member of the Yale University department of physiology is recorded
in the U.S. Congressional Record of 1972 on the topic of human freedom and the individual
liberties protected by our Founding documents. He said: “This kind of liberal orientation has great
appeal, but unfortunately its assumptions are not supported by neurophysiological and
psychological studies of intracerebral mechanisms."®? “We need a program of psychosurgery for
political control of our society. The purpose is physical control of the mind. Everyone who deviates
from the given norm can be surgically mutilated. The individual may think that the most important
reality is his own existence, but this is only his person view. This lacks historical perspective. Man
does not have the right to develop his own mind. This kind of liberal orientation has great appeal.
We must electrically control the brain. Someday armies and general will be controlled by electric
stimulation of the brain.”%3

These modifications are not the stuff of the future, they have already long existed and are
merely being perfected as we speak. At least as early as 1999, DARPA was intent on the strategic
development of what they called “military transhumanism.”®* “Cyborgs” or “biohybrids” represent
the merger of man-made technology with living organisms including human beings. These
technical possibilities are no longer the stuff of science fiction but science fact. Through
modifications to the body and brain the Department of Defense is developing a human “super-

soldier”.®> One primary ambition is the enhancement of human mental capacity, what they call
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“Augmented Cognition” or AugCog.% By inserting electrodes directly into the brain or nervous
system, they have already succeeded in making rats and moths enabled to be steered remotely by
human beings with computer controls.?” Professor Yuvel Harari has recently said man is on the
way to become a ‘“hackable human,” achieved through inserted computer chips and
nanotechnology which would create permanent connectivity of any human being by means of the
internet.®® We now live in a world of “smart” technology, that no longer is merely interested in an
“internet of things” but in an “internet of bodies” where all human beings could be permanently
connected to the internet, controlled and surveilled.?® How can privacy and freedom survive in
such a world?

This agenda is merely the continuation of pushing the limits of the changeability and
“perfectibility” of human species long practiced by regimes throughout history in a more
technologically sophisticated and invasive manner. But never has the human species had so much
knowledge and so much power to achieve these transformations. It is now claimed that we are
reaching an unprecedented historical moment in time of “technological singularity.” Technological
is a hypothetical point in time where technological development becomes uncontrollable and
irreversible, resulting in fundamental changes to human civilization. It is described as an event that
“will radically change human civilization, and perhaps even human nature itself, before the middle
of the 21st century.”

These technologies are the H-bomb of our day. Rarely are their moral and political

implications adequately contemplated. The only boundaries to the exploration of these
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transformations are moral and ethical. Such goals would easily have far-reaching and unforeseen
political consequences especially when we consider who would likely wield and access such
technology, and who it might be used upon. The many would no doubt be at the mercy of a very
few. Once technology exists, history shows us that it is used one way or another. What if the total
annihilation of suffering, not merely its reduction and amelioration, became the end of a given
regime? At what cost does this goal come given the faulty implicit belief that such goals entail no
trade-offs? What if the rights of the individual stood in the way of this annihilation? What are we
to make of a human nature that can be remade on the basis of nothing more than mere will and
whim? Kass essentially asks, “At what price comes the relief of our estate?” What political brave
new world would we live under?

All three ideologies have one central feature in common: they replace Nature with History.
They see history as a record of change which demonstrates only diversity while denying
underlying commonalities. They see history as a “past” to be transcended rather than a reservoir
of knowledge usable to the present which reveals the same nature under different circumstances.
History appears to demonstrate that all is permitted because it is only bound by physical, not moral,
laws. It tells you what human beings can do, but less clearly what they should do, especially if
history has no goal or direction to guides it. History understood this way cannot, by itself, serve as
guide to human action unless it is approached under the assumption that a common nature is its
source. The Founders, by contrast, saw in history, a unity, where general truths about human nature
could be discovered. For Publius history was simply a record of human action which depicted the
diversity, possibilities and limits of human nature. History as a record of the past, merely records

the futility and limits of the human will in the face of larger natural forces which define it. The
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more they became acquainted with the past, the more they saw a common nature with common
motivations unfolding in unique circumstances.

While each challenger exhibits an “historical sense,” this sense manifests in two forms.
Progressivism and Marxism for example, own their debt to Hegel who propounded an account of
the rational development of history progressing toward a final eschaton or end state. There is a
chain of historical continuity from Europe to the United States which entrenched this line of
thought by the last decade of the 19" century. This thinking, fueled by the historical sense, begins
with Hegel and Darwin and proceeds to the pragmatism of Charles Pierce and William James and
is carried forth in the thought Woodrow Wilson and John Dewey, a student of James. Professor
Frank Goodnow became the academic and ideologist of Progressivism within and without the
university. These ideas were put into practice by Woodrow Wilson, a man deeply influence by the
German university and its cutting-edge thought. The pragmatism of progressive historicism was
coupled with an American optimism about the future and a sense of philanthropy to its fellow man
which concealed the darker and more radical implications of this political theory moored to time
and change and untethered from the ringbolt of nature.

Meanwhile Postmodern historicism traced to Rousseau and Nietzsche merely drew the
more radical and darker implications of the historical sense. Radical historicism denies a coherent
or rational direction to History. All is aleatory change in which human identity is either entirely
subject to circumstance, or the arbitrary product of assertions of the human will. And yet this view
claims that there can be no true knowledge of the nature or human nature, and that only the human
will ostensibly drives the historical process. “There are no facts, only interpretations.”! The first

two challengers reconceive the relationship between human identity and time. As history changes,

%! Friedrich Nietzsche. The Will to Power. New York: Vintage Books, 1968. p. 267.

162



human nature changes with it. Human being has no independent integrity or reasonable autonomy
from circumstance. Nor is knowledge of human nature free from the situatedness of its zeitgeist.
Human nature becomes a product of History and completely situated knowledge cannot be
knowledge of nature. “Nature” becomes a word. The concept it signifies is a child of the changing
times, a more or less unconscious reflection of its prejudices.

The Founders were sufficiently conversant with incipient versions of these later theories.
The thought of Rousseau, Turgot, Condorcet and Thomas Jefferson foreshadowed 19™ and 20®
century visions of the utopian perfection of mankind and the elimination of the human depravity
and self-interestedness on which the U.S. Constitution is based. While Madison and Hamilton did
not confront theories of progressive historical development along the lines of a Hegel or Marx, the
broad outlines of a theory of linear historical development had been established by Enlightenment
philosophers.

In his famous letter to Madison penned September 6, 1789, Jefferson “speculated that
constitutions were legitimate for only one generation, because each generation should be free to
create its own political system and laws without the prejudice of past generations.”*?Jefferson says:
“I set out on this ground, which I suppose to be self-evident, that the Earth belongs in usufruct to
the living: that the dead have neither powers nor rights over it. The portion occupied by any
individual ceases to be his when himself ceases to be, and reverts to the society.”* He concluded
that each generation needed to have its own constitutional convention. But by envisioning human
nature as sufficiently fixed from one generation to the next, Publius and the other Founders had

flatly, if implicitly, rejected such an alternative.
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Rousseau and the Radical Enlightenment had asserted ideas such as progressivism,
perfectionism, and the free agency or total malleability of human nature. In 1755 in his Second
Discourse Rousseau asserted there was no fixed human nature. Man was a “free agent”. Man’s
“perfectibility” was not to be found in the cultivation and extension of his natural faculties, but in
his historical malleability. Human nature was radically contingent, subject almost entirely to
circumstance or what he called a “fortuitous concatenation of circumstances.”®* Turgot and
Condorcet for example proposed a vision of the perpetual progress of the species. This was
proposed by a number of thinkers under an ideology that has come to be known as Perfectiblism.
This belief has persisted in the form of Marx’s “species being” or Woodrow Wilson’s perpetual
organic evolution of human nature or, in the extreme of Lysenkoism and the New Soviet man of
Communist Russia.

Not long after the ratification of the Constitution the Cult of Reason, Robespierre’s Cult of
the Supreme Being emerged in the midst of the French Revolution. This faith believed in the
infinite perfectibility of human nature. In America, Thomas Paine became a great admirer of this
intellectual and political ideology which he summarized in his book The Age of Reason. If only all
received opinions could be held up to the genuine scrutiny of reason for the first time in human
history, then reason and science could and would remake man and his society in foto. Reason
would liberate human nature from the chains of tradition and superstition. Once the patinaed layers
of historical varnish were removed by the corrosive and illuminating effects of reason, a
fundamentally new and different being would be revealed and a society commensurate to it
realized. Robespierre sought not a republic of liberty and order, but one of virtue in which public

vice was the enemy of the people. On 25 December 1793 Robespierre asserted: "The revolutionary
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government owes to the good citizen the fullest protections the state; it owes nothing to the
Enemies of the People but death.” In the name of “public safety” political differences were
criminalized. Political criminals were put to death in the name of justice, virtue and The Goddess
of Reason.

In all of these visions, politics as an area of debate over opinions is replaced by the unipolar
state technocratically establishing a blueprint for the future and working singularly to bring about
a new type of citizen, and a new type of human being. This citizen would be historically
unprecedented, one totally reconciled with their regime by premediated design. The slave would
be so adapted to his slavery, he would perceive it as freedom. Human depravity would be
habituated out of the species. Is such a thing possible? Would human interestedness or evil
dissipate just because the species was altered in some fundamental way? Or is it the case, as Leo
Strauss put it, that “no bloody or unbloody change of society can eradicate the evil in man.”®
Strauss says “as long as there will be men, there will be malice, envy and hatred, and hence there
cannot be a society which does not have to employ coercive restraint”’

Even the most ideologically disparate interpreters of The Federalist Papers have arrived at
the same conclusions regarding Publius’ understanding of the inextricable limitations of human
nature. Miller claims Publius concluded that “the doctrine of the perfectibility of Man” was “a
preposterous fiction.””® Clinton Rossiter says the Constitutional Conventions marked a “refusal to

engage in social engineering.”” Instead it maintained “the continuity of experience with the
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English and American pasts, the continuity of principles with the teachings of Cicero and Locke,”
and maintained a “moderately pessimistic view of human nature that pervaded the debates,” and a
“cautiously optimistic view of human destiny that had persuaded these men to come together."”!%
Richard Hofstadter says “One thing that the Fathers did not propose to do, because they thought it
impossible, was to change the nature of man to conform with a more ideal system.” ! Rather “human
nature presupposed that men in all ages and all places have been actuated by essentially the same
desires and passions and that they would always continue to act in the same way. There was no
possibility of an improvement in man’s nature: the mold had been fixed for all time and the laws
governing human behavior were as immutable as the laws of nature.” 12 Government then is
primarily, if not exclusively, a medicament of mitigation, not a panacea for the ills of human
nature. When men seek to cure human nature of its ills, the remedy is always far worse than the
disease.

Human nature exhibited vices which required government and self-restraint which made
self-government possible. What of the role of reason in the Founding? Most of the Founders
rejected this type of excessive faith in reason, which in their mind was an excessive faith in the
rational faculties of man. Publius did not think that “the kingdom of darkness could be replaced
by the republic of universal light.”1% Such views played no role in the substance of the Constitution

or the early politics of the republic. West says “for the most part, the founders’ stance toward the
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Enlightenment was sober and cautious, even if they did at times express strong hopes for a more
general diffusion of knowledge.”!%4

For the Founders the fully rational position was to see and accept the limits of reason.
Hamilton and Madison follow the observations of Christianity, but also Hume and others, which
say that human nature is generally passionate and succumbs too easily to immediate interest.
Reason is too fallible and the flaws of human nature too inextricable. Reason, is but all-too-human
reasoning. It is typically too weak to be relied upon by itself. In No. 37 Madison is clear that our
knowledge is imperfect and uncertain, not simply because we are motivated by our interests, but
because of the relative weakness of our faculties compared to the elusive objects they seek to
understand. Hume says this weakness is “incurable in human nature” and therefore men must
“endeavor to palliate what they cannot cure.”!% For this reason Madison and Hamilton did not
conceive politics as “an historical process by which human beings were progressing toward greater
and greater freedom.”!% The Federalist Papers make very clear such unbridled faith in reason is
an unbridled faith in man. It is as unwarranted as it is unwise.

Yet, the third threat from Transhumanism, however, is an historically unpreceded direct
assault on our physical and psychological makeup itself. This assault is often framed by or coupled
with modernist celebration of novelty and innovation often combined with progressive or relativist
notions of human identity. If human nature is in a constant state of evolution how can this moving
target be taken as the standard for government and justice especially when government is reflecting

or directing this change? “Evolution” will be achieved by “intentional”, “organized”!’’” and

104 Thomas G. West. The Political Theory of the American Founding. Cambridge: Cambridge University Press, 2017.
p- 198.

105 David Hume. Political Essays. Cambridge: Cambridge University Press, 1994. p. 20 21.

106 Michael P. Federici. The Political Philosophy of Alexander Hamilton. Baltimore: Johns Hopkins University
Press, 2012. p. 105.

107 John Dewey. Liberalism and Social Action. New York: G.P. Putnam, 1935. p. 43, 54.

167



“deliberate social planning and foresight.” 1% Now progress, which was once viewed as caused by
nature or world historical forces outside human control in a Hegel or Marx, might now be directed
by the reason, will or passions of mankind. More likely it will be controlled by an elite minority
within it.!® This means that the few will be shaping not only the political order, but the very nature
of the many without their consent. And, no doubt, the natural tendencies of this elite would be the
motivating springs of their actions. And as John Quincy Adams reminds us, that “Power always

sincerely, conscientiously, de tres bon foi, believes itself right. Power always thinks it has a great soul and

vast views, beyond the comprehension of the weak.''” Those in power always act “in very good faith.” For
all the progressivist assertions of the denial and demise of human nature, we have now come full

circle. Ambition.
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6. Human Nature, Now & Then

Whoever considers present and ancient things easily knows that in all cities and in all peoples there are
the same desires and the same humors, and there always have been. So it is an easy thing for whoever
examines past things diligently to foresee future things in every republic and to take the remedies for
them that were used by the ancients, or, if they do not find any that were used, to think up new ones
through the similarity of accidents. But because these considerations are neglected or not understood
by whoever reads, or, If they are understood, they are not known to whoever governs, It follows that
there are always the same scandals m every time. '

- Niccold Machiavelli, The Discourses

In his Discourses Machiavelli says: “Whoever considers present and ancient things easily
knows that in all cities and in all peoples there are the same desires and the same humors, and there
always have been...But because these considerations are neglected or not understood by whoever
reads, or, if they are understood, they are not known to whoever governs, it follows that there are
always the same scandals in every time.”> When Machiavelli, Hobbes, Locke, Montesquieu or
Publius spoke of a universal human nature they never denied the multiplicity of ways of living or
the multiplicity of human character. All they denied however was that change were fundamental
or essential. While human character changes, human nature gives rise to “the same desires and the
same humors” and “the same scandals in every time.”* Publius and The Founders conceived of
human nature in a narrow, but also a hardened way. There was a small tranche of human identity
which remained rigidly fixed and predictable, despite change. Reason was what separated man
from animal, but men are more reasoning than reasonable animals. This meant the passions

generally dominate in all men taken as they are in aggregate, and that the passion of ambition in
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all its forms is the double-edged sword of human civilization. Meanwhile, man’s needs of self-
preservation coupled with both his reason and his passion incline all men to pursue their self-
interest first and foremost. While circumstances change, constant are the problems of political
order produced by the constant springs of human conduct which give rise to them.

A delegate from New York to the Philadelphia Convention, Melancton Smith gives perfect
expression to The Federalist’s take on human nature. He said “the same passions and prejudices
govern all men” and yet “the circumstances in which men are placed in great measure give a
[unique] cast to the human character.” Human nature is fixed; human character is variable.> Such
an observation is at least as old as Aristotle. There is a first and second nature of mankind.
Mankind’s first nature is fixed, the second is shaped by habit, custom and education. Montesquieu
reiterates this tradition when he said political communities and their laws are the result of both
nature and nurture, where human character, or “spirit,” is shaped by circumstances of history and
climate. When Publius asserts the universality of human nature he implicitly distinguishes between
a human nature that is fixed and a variable human character built on top of that fixed foundation.
More specifically in speaking of this nature he focuses, not on ways of life, but on the constancy
of unchanging needs and springs of motivation.

Today we tend to deny a fixed common denominator of human conduct and psychology
across time and space which would justify the use of the expression “human nature”. We accept
human identity as radically malleable and plural. Today, we hold this truth to be self-evident, that
there are only a series of identities which are the product of human agency or historical

circumstance. All of Publius’ claims about human nature are underwritten by the assumption that
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it is universal. At the very moment during the period of the Late or Radical Enlightenment when
History and Progress began to replace Nature as the standard for man and his society, Publius
clearly rejected any form of historicism which denied the continuity of human nature through time.

Publius denies mankind can be fundamentally altered by History. Nature, not History,
dictates the demands of moral and political order. Howe says “probably every reader of The
Federalist has noticed that its arguments are based on ideas about universal human nature.”®
Progressive historian Benjamin Wright says, the “universal element is its recognition of the
importance of human nature in politics, together with its remarkably penetrating analysis of the
motives and behavior of men in a free society.”” Howe says the text appeals “to immutable
scientific laws of human behavior illustrated by historical examples and confirmed by the
Americans’ own experiment in free government.”8

In identifying this constant human nature, history and experience played a central role for
Publius. In his Enquiry Hume says that history demonstrates “the constant and universal principles
of human nature, by showing men in all varieties of circumstances and situations” and acquaints
us “with the regular springs of human action and behavior.” White says “For Publius the
psychological laws of nature record the behavior of actual men; and Publius thought we establish
these laws by recourse to experience and history.”® The psychological springs of human action
remain constant across the ages. Political order and constitutions must contend with these springs

if they are to perpetuate themselves and flourish. When Madison says government is a reflection
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on human nature he acknowledges that while its structure and laws may vary, its existence and
necessity do not. Government and law are products of human nature.

In No. 6 Hamilton speaks of “the uniform course of human events,” evident in the “the
accumulated experience of ages.”!! History, the record of concrete and particular events, is
“uniform” because it is underwritten by a constant human nature with the same passions,
disposition and motivations. Miller says Publius’ “view of human nature presupposed that men in
all ages and all places have been actuated by essentially the same desires and passions and that
they would always continue to act in the same way. There was no possibility of an improvement
in man’s nature: the mold had been fixed for all time and the laws governing human behavior were
as immutable as the laws of nature.”'? Only in this way are the motives of the men of antiquity
intelligible to us Moderns, precisely because they are actuated by the same impulses as men of the
18% or 21 century.

Since there is a definable and fixed nature, it comes with its own given fixed limits. These
parameters are based on the constancy of human faculties, needs and desires which delimit the
extent to which human nature can be bent. There is no historical perfectibility. No amount of
progress will overcome the intractable realities of human nature. Federici says: “Hamilton believed
that much could be done to change the basic maladies that stemmed from the human condition.
Evil was a permanent part of existential, social, and political life, but the fallen nature of man did
not negate the possibility of ordered liberty.”!® Frederici says that the “imperfectability of man is

at the core of Hamilton’s political philosophy.”'* In No. 6 Hamilton says it is “time to awake from
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the deceitful dream of a golden age, and to adopt as a practical maxim for the direction of our
political conduct, that we, as well as the other inhabitants of the globe, are yet remote from the
happy empire of perfect wisdom and perfect virtue?”!>

Men can never be made into angels. All government must account for the problems created
by self-love, evil and the limitations of reason and virtue. The permanent need of government is
an expression of the permanent limitations of human nature. The immutable law of human
motivation on which the Constitution is based is the principle of self-interest. It is precisely because
men have diverse and conflicting motives that they do not and cannot follow moral law uniformly.
Distinct bodies with their diverse faculties and motivations means diverse interests. The object of
the Constitution is to provide the tools to manage conflicting interests in the service of the common
one.

As he was about to take the reins of the presidency in February 1789, George Washington
said to Henry Knox he felt like “a culprit who is going to the place of his execution.”!® Three years
into his presidency, Donald J. Trump could have expressed a similar sentiment, only dropping the
word “like.” On December 10,2019, the House of Representatives passed H. RES 755 impeaching
the 45" president of the United States. The president was charged with two articles of
impeachment, “abuse of power” and “obstruction of congress.” In their opening arguments House
managers claimed the president “used the powers of his office...for his own personal benefit.”!”
The first article of impeachment states the president abused his powers “by ignoring and injuring

national security and other vital national interests to obtain an improper personal political
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benefit.”!® This charge was predicated on the assertion that the president personally benefited from
the exercise of his office at the expense of the nation.

One of the more curious premises of both indictment articles is that the president was
accused of committing impeachable acts on the grounds that he pursued policies designed to
benefit his own self-interest. The articles alleged the he “engaged in this...course of conduct for
corrupt purposes in pursuit of personal political benefit.”!® He used his Article II powers in order
to “benefit his reelection, harm the election prospects of a political opponent, and influence the
United States Presidential election to his advantage.”?® By pursuing his self-interest he not only
“ignored and injured the interests of the nation™?! but such use constituted a “threat to national
security and the Constitution” and was in the last, “grossly incompatible with self-government and
the rule of law.”?> Such self-interested conduct, so said the House Articles, rose to the level of
“High Crimes and Misdemeanors.”

The premise of the charge was that self-interested motive alone was intrinsically contrary
to national security and the national interest. Therefore, self-interested use of Article II powers
alone constituted an abuse of those powers.?> The House managers’ arguments hinged on self-
interest as a “corrupt” and therefore impeachable motive. Implicit in the articles was an admission
that the president’s actions were not in themselves criminal or impeachable. The articles failed to
charge either statutory or constitutional crimes such as treason, bribery, extortion or other high

crimes and misdemeanors. Rather such conduct was impeachable solely because it was perpetrated
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under “corrupt motives.”>* The president’s actions were corrupt precisely because they were
motived by “personal benefit” which was claimed to be contrary to the oath he swore to uphold.?
The articles assumed these ends were by their very nature, mutually exclusive.

Evidence of corrupt motive was found in the fact the president’s actions ran counter to the
policy opinions of what unelected Executive branch officials and the House managers themselves
believed to be in the national interest.>® This despite the fact that under Article II, the president is
the sole and superior officer of the executive branch as well as “the sole organ of the nation in its
external relations” and “sole representative with foreign nations.””” It would seem, as it pertains to
foreign affairs, the Constitution places broad power to determine policy and the very meaning of
the national interest in the hands and opinions of the president. Oddly the House managers’
arguments presume that the greater danger comes from the political authority of an elected
constitutional officer directly accountable to the people, rather than the “interagency consensus”?8
of an “unelected mandarin class” of bureaucrats who persist from one administration to the next
suffering no direct democratic accountability for their actions.?

Unacknowledged in and contradicted by the impeachment articles is a central assumption
which undergirds the entire constitutional arrangement of power: which policy or conduct is
considered in the national interest is fundamentally a question of political opinion. The preamble

of the Constitution enumerates the central ends which comprise the national interest. They include
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the establishment of justice, the promotion of public tranquility and the general welfare, to provide
for the common defense and secure the blessings of liberty. The Constitution’s subsequent
enumerated powers and their arrangement are the means to these ends. In most, but not all,
circumstances, none of these ends dictate a clear or self-evident best policy or use of the
Constitution’s powers that would guarantee them. They are a matter of political preference,
opinion, judgement and prudence. The national interest is like happiness, we all know we want it
and that it should motivate all our actions, but nonetheless we disagree on both what it is and how
we might achieve it.

Following Hume, Madison says in No. 49 that “all governments rest on opinion.”*
Government rests on opinion from top to bottom, from the most fundamental constitutional
principles to the most superficial political disputes. Even serious matters of public interest like
national security and self-preservation do not simply recommend a single or unequivocal policy
which might ensure their fulfillment. What was the right thing to do for Lincoln when Fort Sumter
was attacked? Or what of the decision to go into Iraq after 9/11 under the premise of national
security and the threat of terrorism or weapons of mass destruction? Men can easily reason from
the same facts to different conclusions. Such issues remain matters of opinion. As a matter of
opinion, they are fundamentally disputable. The very existence of factions such as political parties
presupposes the existence of groups built around competing claims as to what the national interest
in fact is. The nature of the national interest is the very object of virtually all political dispute,
debate and deliberation. Every law passed and presidential action taken is claimed by their authors

to be in the nation’s best interest. The House impeachment articles take the national interest for
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granted as self-evident, a kind of summum bonum, or as simply synonymous with the opinions of
their authors.

The second article of impeachment claims the President obstructed congress by asserting
the very prerogatives and privileges of office afforded by the Constitution, law and legal precedent.
He was accused of having “directed the unprecedented, categorical, and indiscriminate defiance
of subpoenas issued by the House of Representatives pursuant to its ‘‘sole Power of
Impeachment.”*! The House had subpoenaed executive branch officials as part of their ongoing
impeachment inquiry and the president had “without lawful cause or excuse...directed Executive
Branch agencies, offices, and officials not to comply” with them.*> The House managers argument
seems to rest on interpreting their “sole power” to mean that they, and only they, were to be the
total arbiters of the impeachment process. If the president defended himself from their charges and
respected the benefits afforded to him by the separation of powers and the judicial precedent of
executive privilege, he had therefore usurped their “sole” power, thereby violating the Constitution
and committing an impeachable offense.

What the President had in fact done was provide legal rationales for non-compliance with
potentially faulty subpoenas resting on the assertion of executive privilege. The president then
sought redress from the Judicial Branch on the validity of the House’s subpoenas. Such rationales
presented by the president’s lawyers could simply be adjudicated by the Judicial branch and
deemed legally valid or not. By seeking to resolve his inter-branch conflict with the House through

remedy in Article III courts the president was accused of obstructing congress, acting outside the

31 House Resolution 755: Impeaching Donald John Trump, President of the United States, for high crimes and
misdemeanors. December 10, 2019. p. 6.
32 Ibid., p. 7.

177



constraints of the Constitution, and even usurping powers left solely to the legislative branch.*
Drawing up an article of impeachment was an odd course over what is considered standard
operating procedure for the Executive branch. All administrations jealously seek to preserve the
powers of the presidency itself, not merely the power of the individual occupant, from the natural
and ongoing incursions of other branches. The other branches tend to follow suit in this regard.
Madison explains all this in No. 51.

Thomas Jefferson holds the honor as the first President to be issued a subpoena. It
demanded he appear in the 1807 treason trial of Aaron Burr. He was subpoenaed, duces tecum,
which “orders a person to appear in court and “bring with you” certain specified documents.”** On
June 13, 1807, Supreme Court Justice John Marshall issued his opinion declaring the subpoena of
the president and executive branch documents constitutionally valid.*> Despite the subpoena and
Marshall’s ruling, Jefferson never appeared in court. Nor did he even formally acknowledge the
existence or legitimacy of either the subpoena or Marshall’s opinion. In fact, Jefferson argued for
the principle of “executive privilege” by maintaining that the “President must be the sole judge of
which documents could be safely disclosed” in “the interests of national security.”*¢ Of course
what counted as a matter of “national security” was left to the President’s discretion. Jefferson
went a step further, citing the separation of powers. He did not recognize the power of the judiciary

to compel the executive branch “to answer legal process” at all.?’
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Despite such defiance, the President surreptitiously produced some measure of the relevant
documents demanded by the court. Marshall tacitly deemed this acceptable.’® The matter was
resolved by personal judgements, not constitutional bludgeons, through the discretion and
prudence of persons acting on behalf of the two branches. Marshall accepted voluntarily the
documents Jefferson had produced voluntarily, thus avoiding the use of the awesome compulsory
powers afforded by the Constitution. The constitutional authority of either the subpoena or the
president’s right to resist it, was never fully tested or clarified. Rather the solution was achieved
informally by tacit horse trading so that the constitutional powers of both branches need not be
either invoked or tested. Thus, an awkward constitutional crisis was averted. This is how such
interbranch disputes have often been dealt with throughout our political history. The participants
understood the negative constitutional consequences of an open declaration of war between the
branches.

The irony of the allegations against President Trump is that they make criminal and
impeachable the very conduct the constitutional framework is precisely designed to encourage
when agreement between branches is not to be found. In Nos. 47-51 Madison makes this patently
clear, and it is one of is great innovations of republican government. Again, the articles assert that
by seeking redress the president acted out of self-interest and therefore in violation of the House’s
constitutional powers of impeachment. And yet, in No. 51 Madison says that in their disputes the
Constitution must provide each branch with “the necessary constitutional means, and personal
motives, to resist encroachments” of the others branches.*® How could conduct the Constitution is
designed to encourage, interbranch conflict through assertion of countervailing interests, be

deemed unconstitutional? Resistance is not merely self-interested. The pursuit of self-interest is
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made a virtue, a kind of constitutional duty which preserves the discrete nature of the branches and
inhibits deleterious usurpations.

In light of their views on human nature, the divisive partisanship of the recent impeachment
battle would have hardly surprised the Founders.*’ In No. 10 Madison tells us the spirit of faction
is “sown in the nature of man.”*!' Factions such as parties are but collections of individuals built
on and actuated by common passion, opinion or interest. Factions are but the means to amplify the
power needed to promote and achieve one’s aims. In No. 65 Hamilton says impeachments “will
seldom fail to agitate the passions of the whole community, and to divide it into parties.”*> He says
an impeachment “will connect itself with the pre-existing factions, and will enlist all their
animosities, partialities, influence, and interest on one side, or on the other; and in such cases there
will always be the greatest danger, that the decision will be regulated more by the comparative
strength of parties, than by the real demonstrations of innocence or guilt.” > Hamilton’s words
were rather prescient. Presidents Johnson, Clinton and Trump would all have agreed, and with
good reason.

But how strangely these charges would have rung in the Founder’s ears in light of their
account of human nature and conduct. Their understanding of human nature sits as the axiomatic
foundation of all the Constitution’s enumerated powers and their peculiar arrangement. Their
conclusion that government rested on opinion, not knowledge, of things like the national interest
was a direct consequence of this understanding. Based on careful observation of the faculties and
deficiencies of human nature they admitted that no party or individual can claim omniscient

EANY3

knowledge of the nations’ “true” interests.
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They observed that human reason is fallible and limited in general, but particularly so under
the enticements and charms of power. In No. 10 Madison says of man so “long as the connection
subsists between his reason and his self-love, his opinions and his passions will have a reciprocal
influence on each other.”** Passions and self-interest always color and distort political opinion of
things like the national interest. Therefore, matters of national interest are not, cannot be, and
should not be decided on the grounds of who claims to have genuine knowledge of such things.
Rather they are decided by public opinion regarding the apparent knowledge or ignorance of the
actors involved. If a party or politician is deemed ignorant of the nation’s interests they will simply
be held accountable to the opinions of the people in the next election.

The second premise of the impeachment articles is equally foreign to the Founders: that a
constitutional officeholder can act “corruptly” and “abuse their power” simply by acting in their
own self-interest, without the additional specification of the assertion or evidence of actual crimes.
This premise flies in the face of the central observation about human nature which undergirds the
constitutional order. Men are not angels. Passions like self-love, ambition and love of power
incline men to err, to be myopic in their aims, and to abuse power in pursuit of their own self-
interest. Men are not angels because their passions “will not conform to the dictates of reason and
Jjustice, without constraint.”* Human nature exhibits a “defect of better motives.” Motives superior
to self-interest cannot reasonably be relied upon by themselves. Therefore, they should not be
relied upon. Sentinels of external constraint are always necessary. It is folly to expect self-restraint
or for human beings to hold themselves accountable. Angels regulate themselves. Men require

laws and force.
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In light of the venality of human nature the Founders conceded that our expectations of
human conduct must be realistically tempered by the probable and likely motive of self-interest.
The tincture of power and self-interest cannot be undone; it is all too engrained in human nature
to act on one’s own behalf. This permanent feature needs to be accepted, and even exploited, in
order to be accounted for. It cannot be wished away by moral condemnation alone. Our natural
moral defect is that better motives such as reason and virtue are both too scarce and too weak.
They lack sufficient incentive for most men to regularly act upon them, precisely in those decisive
moments when it is hard to act on them. While the Founders hardly denied the existence of real
virtue or moral sentiments like “sympathy”# and “humanity”#’, they nevertheless did not believe
these motives held sufficient sway over men to compel them to act virtuously under the beguiling
effects of power.

In No. 51 Madison, the Father of the Constitution, plainly asserts that the marriage of self-
interest and the powers of office is the natural constitutional course of things. Self-interest as a
motive, is not merely to be expected, but depended upon in the proper operation of the
constitutional mechanism. Even if self-interest leads to criminal conduct, it will depend on the
interested assertion of other officers to hold that conduct accountable. Take for example the
election of 1864. It occurred in the midst of a raging Civil War, a fight for the preservation of the
Union. Lincoln granted Union troops leave from the battlefield so they could vote for him and help
ensure his reelection. Assistant Secretary of War Dana said that “all the power and influence of
the War Department...was employed to secure the reelection of Mr. Lincoln.”* Meanwhile

Secretary of War Stanton deployed “immense power to bring military voters into line” to ensure
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they either voted for Lincoln “or kept their Democratic opinions to themselves” as the New York
Times puts it.*

In the midst of a civil war, the existence of the Union at stake, Lincoln used the mighty
powers of the War Department, the executive branch, to secure a personal benefit in the service of
his reelection. He used his powers just as the impeachment articles describe: to “benefit his
reelection, harm the election prospects of a political opponent, and influence the United States
Presidential election to his advantage.”° In fact he went so far as to penalize soldiers who would
not vote for him. Secretary Staton dismissed dozens of officers in the months prior to the election
because they were either Democrats or preferred Gen. McClellan for president.”’ When an officer
protested their dismissal Stanton replied, “When a young man receives his pay from an
administration and spends his evenings denouncing it in offensive terms, he cannot be surprised if
the administration prefers a friend on the job.”>?

Was this an impeachable abuse of power? Were the interests and national security of the
Union harmed by pulling soldiers off a live battlefield merely for the personal benefit of Lincoln’s
reelection? We can wonder to what extent Lincoln’s election ploy negatively affected the war
effort. Meanwhile the House managers in the Trump impeachment, despite claims of
compromising national security, were unable to adduce any evidence that the pause in the
president’s foreign aid to Ukraine, an utterly common and routine procedure in such matters,

caused any threat to the national security of either the United States or Ukraine.

4 Tbid.
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The problem for the Founders was not self-interest as such. In asserting that men are not
angels, Madison intimates how the Constitution accepts and expects officeholders to act with a
permanent eye on their own self-interest. Madison tells us in No. 10 that eliminating the liberty
which permits free men to pursue self-interest is undesirable and unrealistic. It is too Spartan, too
contrary to the regular dispositions of human nature. The cure is worse than the disease. Having
accepted the disease, the true problem is fashioning institutions which properly channel and
constrain its worst effects while the competing aims of order and liberty. If not constrained by
properly designed institutions self-interest is averse to both liberty and order.

Here Publius and the Founders abandoned Plato and Aristotle’s hope of the coincidence of
wisdom and power in the ruling class as a fantasy of an “imagined republic.” The marriage of
power and interest is the necessary and proper course of the constitutional order. The solution is
not to eliminate self-interest but temper its worst effects. This marriage of interest and the powers
of office turns out to be the innovative solution of the Founders novel science of politics which
gave birth to their novel form of republicanism. The expectation of interestedness can be employed
and leveraged against the worst abuses of self-interest. The constraint Hamilton speaks of in No.
15 is achieved through leveraging interest against itself. This is precisely what Madison means
when he says the “defect of better motives” will be remedied through the “policy of
supplying...opposite and rival interests.”>*Madison concludes this strategy of countervailing and
rival interests “might be traced through the whole system of human affairs, private as well as
public.”>*

Motives such as reason, virtue and duty were not so much abandoned, as demoted, and the

republic was to be founded on the lower but firmer foundation of self-interest. His claim illustrates
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the centrality of this innovation and the permanence of self-interest or the defect of better motives.
Self-interest is the primary feature of human nature with which social and political order must
contend if it is to succeed. The mechanical equilibrium of the Constitution depends on such
motives. In No. 72 Hamilton, discussing the executive’s motives for action, states the obvious,
“that the desire of reward is one of the strongest incentives of human conduct.”® From this
observation he concludes that “the best security for the fidelity of mankind,” to the national
interest, “is to make interest coincide with duty.”3¢ The success of separate branches checking and
balancing one another in order to prevent a dangerous concentration of power in one branch is
directly dependent on officeholders asserting their own self-interest through the tools and powers
of their office.

Interests check and balance one another only when they are married to the powers of office
and set in countervailing opposition. Checking and balancing is not the result of a spontaneous
generation of order. Private vices do not simply make public virtues. Virtue remains necessary but
a greater burden is placed on well fashioned institutions which mitigate vice and promote virtue
through external constraint. Officers are compelled to be “virtuous”. It is achieved by mixing and
“blending” the three branches properly so that they have distinct but also over lapping prerogatives
which become the constitutional territory over which they assert their claims.’” It seems
counterintuitive but an absolute separation between the branches results in mere “parchment
barriers” because it denies a domain of contested prerogatives. It is precisely this area of redundant

prerogatives which provide the leverage, the actual rather than merely nominal power, for the
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branches to restrain and defend the attack of the other. But this power must be used. It is activated
only through the motive and assertion of self-interest.

Checks are achieved through a system of countervailing interests. Equilibrium only occurs
when the appropriate “constitutional means” are properly married to “personal motives.”*® Francis
Bacon, the scientist and statesman well known to the Founders, says in order for “nature to be
commanded, must be obeyed.”* Understanding the prior cause results in being able to predict the
future effect. Or as Machiavelli puts it in slightly different terms: “whoever examines past things
diligently” will be able “to foresee future things in every republic.”® Hume says that that “a
remedy” for the ills of human nature, “can never be effectual without correcting this propensity;
and as ‘tis impossible to change or correct any thing material in our nature, the utmost we can do
is to change our circumstances and situation, and render the observance of the laws of justice our
nearest interest and their violation our most remote.”®! Once the law of self-interest could be
identified, the institutional dykes and damns could direct human passions and ambitions
accordingly. In the service of order and liberty the Constitution was designed to control and contain
human nature by obeying its ironclad law of self-interest on display throughout history. This
system seems to paradoxically preserve liberty provide security, by placing the motives of men
under circumstances of near necessity.*?

In April 1787, one month prior to the Philadelphia convention, James Madison penned a
series of observations titled the “Vices of the Political System of the United States.” These notes

were an itemized analysis of the deficiencies of the Articles of Confederation. Underlying his many

38 No. 51.

5 Francis Bacon. The New Organon. Cambridge: Cambridge University Press, 2000. p. 33.

% Niccolo Machiavelli. Discourses on Livy. Chicago: University of Chicago Press, 1996. pp. 83-4.

¢! David Hume. Treatise on Human Nature. Oxford: Oxford University Press, 2001. p. 344.

62 Paul Rahe. Republics Ancient & Modern Volume III Inventions of Prudence: Constituting the American Regime.
Chapel Hill: University of North Carolina Press, 1992. p. 59.

186



detailed criticisms lay the general weakness of the national government. Without the requisite
power it was unable enforce its will on the states nor protect them from one another in their
disputes. The lack of central power left the states too free and independent, which in turn bred the
spirit anarchy and faction among them and left them vulnerable to foreign meddling. These
conclusions were drawn from his own experiences as a member of the Virginia House of Delegates
and as a delegate to the Congress of the Confederation under the Articles. They were no less
informed by his extensive reading on the fate and flaws of such confederacies throughout history.
A year prior, in 1786, Madison had made extensive study titled “Notes on Ancient and Modern
Confederacies.” The broad conclusion of Madison’s investigations was that the political structure
of confederacies such as the Articles did not properly account for the regular tendencies and defects
of human nature.

The Articles of Confederation were too weak to overcome the ills of self-interest
factionalism sown into human nature. Howe says Publius’ analysis of human nature provides “his
basis for discrediting the Articles of Confederation."®® The Articles were an “odious...engine of
government,’®* so “radically vicious and unsound”% precisely because they were not properly
reconciled with human nature. Howe says the particular flaw of the Articles was that it relied too
much on "the weaker springs of the human character."é® They lacked a respect for the power of
self-interest and had insufficient “sentinels” and “auxiliary precautions” needed to restrain factions

and preserve the “public rights.” A more perfect Union was needed because the Articles did not
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provide a government commensurate with human nature. They did not solve the problems raised
by the defects of human nature.

In the wake of Shays Rebellion Washington said “We have, probably, had too good an
opinion of human nature in forming our confederation.”®” Meanwhile Jay had written Jefferson
saying of the Articles “there is reason to fear that too much has been expected of the virtue and
good sense of the people.”®® Hamilton says in No. 23 that the Articles "presumed that a sense of
their true interests, and a regard to the dictates of good faith, would be found sufficient pledges for
the punctual performance of the duty of the members to the federal head. The experiment has,
however, demonstrated that this expectation was ill-founded and illusory"® In No. 15 Hamilton
asserts the Articles of Confederation were erroneously founded on a belief that “a sense of common
interest would preside over the conduct” of the states and “would beget a full compliance with all
the constitutional requisitions.” This hope for the Articles, says Hamilton, clearly “betrayed an
ignorance of the true springs by which human conduct is actuated, and belied the original
inducements to the establishment of civil power.” The tendency of human nature toward self-
interest, its “defect of better motives”, its inability to seek the “common interest” without external

remedy, are the primeval cause of the establishment of government itself.
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I1I.

The Regime Founded on Human Nature

1. City and Soul

As the story goes Benjamin Franklin was walking down the street shortly following the
resolution of the Constitutional Convention and was confronted by a woman asking about the
nature and form of government its members had fashioned. His answer? “A republic, if you can
keep it.” What did he mean? The type of republic proposed by the convention was in many ways
without precedent in the annals of human history. Republican government is a form of self-
government. The question was implicitly raised: Was human nature, being what it is, truly capable
of genuine self-government? Does human nature have the resources, the self-restraint and moral
virtue to maintain self-government? Publius and the members of the Convention answered in the
affirmative. Human nature held a mixture of vice and virtue which, if the proper moral and
constitutional restraints where devised, was capable of genuine self-government. Franklin’s
admonition is of course an acknowledge of the tenuous balance that must be struck in order for
human beings to truly govern themselves. Nonetheless republican government was possible
because of its commensurability to the vices and virtues of human nature itself.

What justifies The Federalist’s account of human nature in a book on government? In the
Laws, Plato says the theory and practice of politics is rooted in knowledge of the natures and habits
of human souls.! Plato’s Athenian stranger says “it would be one of the most useful tools — this
ability to know the nature and disposition of people’s souls — for that art or science whose function
it is to look after these things. And that, of course is the science of politics.”” Long says political

order “needs to be compatible with the interests, consent, and aptitudes of the persons, who make
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up” its “diverse living parts.”® “External political order is to be mirrored by internal psychological
order” and vice versa.* “Hence the virtues of the state as a whole,” says Long, “are to have their
counterpart in the virtues of the individual citizens.” ®> It is because of this relationship between
government and the human soul that Aristotle can say in the Nicomachean Ethics “that the
politician ought to know” and “contemplate the soul.”® Political science is the science of the human
soul.

In the Republic Plato establishes the fundamental relationship between the soul of the
citizen and the soul of the regime of which they are a part. Thomas Reid says, “In the most ancient
philosophy” such as the “Pythagorean school, the mind of man was compared to a state or
commonwealth, in which there are various powers, some that ought to govern, and others that
ought to be subordinate.”” Plato asserts that the parts and attributes found in the individual human
soul naturally find their magnified expression in the city. This city is nothing other than the
arrangement of many souls. As such it reflects the needs and faculties of the human soul writ large.
Plato’s description of this relationship has come to be known as the “city-soul analogy.” This so-
called analogy between the soul of the city and the individual soul asserts that the constitutional
order of the city is a parallel macrocosm to the microcosm of its citizens’ individual souls. Like
Plato, this analogy allows The Federalist to treat “politics and psychology as two aspects of a

single investigation.”®
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Psychology is the science of the soul. Given its centrality to politics, political science is a
form of psychology. It requires knowledge of the human soul pertinent to public order. For Plato
human nature consisted of a body and a soul. The soul was the ruler of the body and the organizing
principle of its actions. The parts of the soul represented disparate sources of motivation. These
motivations were divided between reason and the passions. These parts and their accompanying
motivations were responsible for organizing and guiding the series of actions which make a human
life. The soul had needs and appetites connected to the animal self-preservation of the body, and
needs and appetites connected with the mind or intellect. All these appetites govern the actions of
the individual. By shaping their character these appetites ultimately shape their way of life.

Like the individual, the city also had a body and soul. The body is its substance and its
soul, the particular constitutional form given to it. The people are its body, and its soul is the form
of government which shapes the life of the people into a genuinely political community. What
truly makes a group into a people, is their constitution, the politeia. The politeia is the soul of the
city. It is the city’s form of government, and the arrangement of its powers. The city is “given its
character and its peculiar way of life is established by the organization of the city's diverse
elements.” The politeia is their organizing principle of the city and determines their way of life.
The soul of the city, its politeia, is the soul of the citizens writ large. The soul of the city is both
the shaper and expression of the citizens’ souls. The harmony of city and soul is made possible by
the way in which the city’s soul educates, shapes and habituates the souls of its citizens through
its fundamental principles manifest in its laws.

Every city has those who rule and those who are ruled. As a regime’s constitution or

structure, the politeia is primarily connected with the ruling class, or politeuma, those who
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governed.'® Who rules determines that structure of government and the nature of its laws. Plato
acknowledges that the ruling class make laws in their own self-image and self-interest.!' The ruling
class shapes the life of the city by impressing their own image on the citizens through the laws
they make. !> The laws of the city are guided by and manifestations of the citizens’ opinion of their
own happiness. As the city legislates, its laws regulate the conduct of citizens. This regulation
shapes and habituates the citizen’s souls, and their moral taste, their conceptions of what is right
and wrong, just and unjust, good and evil, beneficial and harmful. This moral taste makes and
shapes the way of life of the city. Thus the soul of the individual citizen echoes the soul or
constitution of the city.

A soul, like a city, is said by Plato and Aristotle to have a ruling part and a part that is ruled
by it. The politeia represents the part of the city which rules. The ruling class guides and organizes
the body of its citizens just as the soul rules over the body of the individual. Within the soul itself,
Plato and Aristotle, understood that reason was the rightful ruler over the passions, just as the city’s
politeuma, are the rightful rulers of the city. The parts of the soul of the citizen, reason and passion,
are reflected in the factions of the city and the motivations of its citizens. Each form of government
represents a different ruling principle, or dominate appetite of the human soul. The various types
of regimes were understood as expressions of different parts of the soul, different ruling appetites,
each with a distinct ruling motivational passion. This ruling passion rules as a “monarch” over the
entire city and everyone in it."

In the Republic, Plato’s divides the soul into reason and passion. In all the soul consists of

three irreducible parts, reason, spiritedness and appetite. In a sense all three parts of the soul are
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appetites, motivational sources who differ in the nature and object of their respective desire. Each
has a specific object of desire which motives action toward that end. These motivational
components exist in a hierarchy of worth and dignity with reason atop and bodily appetite below.
For Plato, just as the soul rules the body, reason was the rightful ruler of the soul. Reason should
rule, and its rule consists of regulating the passions. The rule of reason produced harmony and
order in the soul and was synonymous with human happiness. Plato asserts that “the harmonious
and just soul is the soul ruled by reason.”!* Just as reason must rule in the soul to produce order
and harmony, reason must also rule the soul of the city if it is to achieve order and harmony and
establish justice.

The ruling appetite of the rulers is the true ruler of the city. The principal motivation which
rules and shapes the souls of the citizen, also rules and shaped the regime at large. Democracy
imbues its citizens with a democratic soul, aristocracy an aristocratic one, and so on. In Book 8 of
the Republic for example, Plato claims that the arrangement of the soul of the democratic citizen
resembles the democratic city.!” Plato’s narrow claim that the parts of the soul are literally writ
large in any city is much disputed, but the more general claim that any given form of government
is an expression of the various needs and desires of human nature is irrefutable. While not simply
identical there is an identifiable relationship between the nature of the political regime and the
psychology of its citizens.

Plato’s treatment of the relationship between regime and its dominate psychological type
is echoed in Montesquieu treatment of regimes in The Spirit of Laws. For Montesquieu each regime
has a nature and structure as well as a defining principle of soul. This principle of soul is either a

passion or a virtue. Montesquieu, following in the footsteps of Plato, says that each regime does
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not exist merely as an institutional order, but as a “certain quality” or “modification of the soul.”¢
Montesquieu views both city and soul on the analogy of a watch. A “certain spring” and “a certain
gear” make the watch move, just as a certain psychic spring of society motivates its laws and way
of life collectively and individually."” This “modification” is the same spring in the soul of the
citizen, as in the mechanism of the regime.

Montesquieu’s “modification of the soul” is the spirit of the regime. This spirit shapes its
peculiar way of life and form of justice. It is the organizing principle of its form of government,
its laws and the souls and habits of its citizens. Each regime has its own unique spirit which orders
the souls of its citizens in a particular way, drawing on one psychic source as the dominate spring
of action. Montesquieu’s arch principles of government are also what he identifies as the prime
ruling passions of the soul which cause men to act as they do. From this modification of soul is
derived a peculiar passion or virtue that is the “spring that makes a government act.”'® In a 1792
essay, Madison glosses The Spirit of Laws saying, “Montesquieu has resolved the great operative
principles of government into fear, honor, and virtue.”!” Just as each individual type is driven by a
peculiar psychic spring, so too is each unique form of government.

Scholars have asked of the city-soul analogy: Is it politics or is it psychology??° The answer
is both. They are inextricably linked. The analogy between the individual soul and political
community, “in which there are various powers, some that ought to govern and others that ought

to be subordinate,” is one of the oldest staples of philosophical discourse.”?! Adam Ferguson
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asserted: “The seeds of every form of government are lodged in human nature; they spring up and
ripen with the season.”??

The relationship between the human soul and government is a central leitmotif running
throughout The Federalist Papers. Publius repeatedly asserts the essential relationship between
human nature, government and the science of politics.? Its observations and analysis of human
nature are architectonic and provide the foundation to all its arguments. All its claims are generated
out of insights into the nature and behavior of mankind. This relationship is what justifies
Madison’s claim that government is nothing but the “greatest of all reflections on human
nature.”?*At the Constitutional Convention Hamilton asserted that “The science of policy is the
knowledge of human nature.”” Despite the vast differences of time and outlook, this claim is
virtually identical to Plato’s in his Laws. Hamilton and Madison acknowledge the fundamental
relationship between constitutional order and the order of the human soul. In asserting the primacy
of this relationship Publius merely recapitulates an ancient observation of moral and political
philosophy.

The Constitution defends by Publius is based on a reasoned vision of the human soul writ
large in the context of a specific political community. Publius makes clear that government is the
necessary byproduct of human nature because of its “defect of better motive.” Men are not angels.

The Federalist also makes clear how the proposed Constitution is in harmony not only with the
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general principles of human nature, but the particular habits of American society shaped before,
during and after the Revolution.

The implications of this analogy are that the peculiar nature and arrangement of the
Constitution are nothing but a reflection of the Founders experience and understanding of human
nature. The authors did not go fishing in human nature for elements that demonstrate their desired
a priori ideology, rather they build their political order on the foundation of human nature in a
manner few theorists in history ever have. Williams says, Publius’ account of the “nature of man
logically shaped the kind of government they were advocating.”?® Hirschman captures the circular
relationship between the government and the human soul by saying that the concerns of Publius
“had started with the state; when it turned to consider problems of individual conduct, and in due
course the insights” about the nature of human conduct “yielded by this phase were imported back
into the theory of politics.”’

Through The Federalist’s arguments “runs an implicit analogy between the human mind
and the body politic. Just as the mind has faculties of reason (knowing wisdom and virtue),
prudence (knowing self-interest), and the passions, so there are in society a small natural
aristocracy of wisdom and virtue, a larger group of prudent men capable of understanding their
enlightened self-interest, and the turbulent masses, who are typically motivated by passion and
immediate advantage.””® Howe says: “In Publius's argument there is a marked, if implicit,

tendency for the different branches of government to mirror particular faculties of mind.”* He
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says “Publius's rhetoric sorted his potential audience into three horizontally defined, hierarchically
ordered groups-rational men, self-interested men, and passionate men-and addressed only the first
two.”*° Publius has broken society down into the parts of the soul which are operative in different
groups and factions. For Publius the central faculties of the soul were reason, interest and the
passion, which parallel these three society constituencies. All this suggests that the authors of The
Federalist had to take the nature and complexity of the human soul seriously. Despite their
disagreements with Classical philosophy, they inherited its basic conception of the soul along with
much of the faculty psychology generated by the Scottish Enlightenment. And, despite its vital
departures, the Scottish Enlightenment owes much of the general structure of its moral psychology
to the Ancient Greeks.

In the Laws, Plato envisions the human being as a divine puppet, a puppet of the gods,
whose soul consists of three strings which animate its actions in different and potentially contrary
ways. Plato’s Athenian stranger says “Let's think about these things in this way. Let's consider
each of us living beings to be a divine puppet, put together either for their play or for some serious
purpose —which, we don’t know.”*' Mankind is a puppet with three strings attached to the gods
which represent the three distinct sources of motivation within the human soul. These three strings
or chords represent the parts of the soul and their pull on our motivations and conduct. Plato’s
distinguished the motivational sources of the tripartite soul into logos (reason), thumos
(spiritedness) and epithumia (appetite). Plato and Aristotle initially divide the soul in two, between
reason and the passions, and subsequently subdivide the passions into spiritedness and appetite.
Plato’s Athenian Stranger says “these passions work within us like tendons or cords, drawing us

and pulling against one another in opposite directions toward opposing deeds struggling in the
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region where virtue and vice lie separated from one another.”*? In the myth of the divine puppet,
the soul is pulled by two iron string which represent the ineluctable forces of the passions, and a
golden thread which represents the “sacred pull of calculation” or reason.

Taken allegorically, these strings represent our internal psychological endowment of our
faculties given from nature. They are inner forces which produce outward actions. The problem is
that these internal forces are not intrinsically in harmony with one another left to themselves. They
represent conflicting sources of motivation, naturally pulling our impulses and conduct in opposite
directions. They draw us forward “pulling against one another in opposite directions toward
opposing deeds.”** The divergent tugs of each chord illustrate how different motivational sources
guide us toward different objects of desire, and hence toward different courses of action all at the
same time. It is this simultaneous divergence of impulses that creates the conflict of human life
and ultimately the need for government.

Of the three cords two are iron, the passions, and one is golden, reason. Plato appears to be
making a reference to Hesiod’s Ages of Mankind. The Golden Age is one of near human perfection
and harmony, whereas the Iron Age is the period furthest in time from this state of perfection,
representative of the present. Here iron symbolizes a deterioration of worth, but also is emblematic
of strife and war. The existence of these multiple sources of motivation demonstrates that the
psychology of the individual and the collective are always potentially in conflict with themselves.
This conflict is in permanent need of some kind of reconciliation or amelioration. The Athenian
Stanger says “each person should always follow one of the cords, never letting go of it and pulling

with it against the others.”* The thread human beings should follow is the “is the golden and
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sacred pull of reason.”* The pull of reason should rule as master. The dominate thread of reason
should always be the one which determines our course of action. The pull of reason is the guide to
life because it is the only one with the capacity to see the consequences of man’s actions. Reason
has foresight, whereas the passions are blind. They do not see the consequences of their desires.
Reason sits in the seat of the soul as a judge. It judges the proper course of action. Reason is the
true and correct guide to the life of the individual and the political community. Naturally, following
the pull of reason produces virtue and harmony, whereas following the threads of passion alone
produces vice and what the Greeks called szasis. Stasis is strife and faction which produce vice
individually and collective. Stasis is civil war in the soul and the city.

The Athenian stranger identifies the dictates of reason as synonymous with law. Reason
“is called the common law of the city.”¢ Only if political community is guided by the pull of
reason as manifest in law can it be harmonious and achieve political prosperity. If reason truly
rules in the soul of the city, the three strings will work in mutual harmony with one another and
avoid the conflict which produces warring factions within civil society. When in No. 15 Hamilton
asks, “Why has government been instituted at all?”’¥’ his answer is in conformity with Plato’s
depiction of the human soul. He says “the passions” in the souls of men “will not conform to the
dictates of reason and justice.”

The golden thread of reason is described as “soft”, which suggests flexibility and elasticity.
The thread of the passions is made of iron. Their pull is ironclad. The passions are forceful,
unremitting and beyond our control. They have no elasticity; they cannot be altered. The iron

thread of the passions represents the “hard-wired” instincts. Reason rules not by might like the

3 Ibid.
3 Ibid.
% No. 15.
38 Ibid.
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passions. Rather its voice, unlike the passion, can be ignored. It rules precisely because it is correct.
It rules through reflection, deliberation and rational persuasion rather than its force. The elasticity
of the golden thread of reason appears to have two meanings. The golden thread does not pull
ineluctably or as forcefully as the others. Reason can be ignored despite is correctness. Its
flexibility also implies a degree of freedom from pure determinism which separates the mere
locomotion of animals based on pleasure and pain, from the moral realm of human action based
on categories of good and evil. Human action is life in accord with moral categories. While
Madison and Hamilton where all too aware of the passionate and interested nature of human
psychology, they concluded human history demonstrates that human nature has sufficient rational
power to discriminate between virtue and vice and to choose to act in accord with this rational
discrimination.

The problem is that while the golden pull of reason has the moral authority, it lacks the
force of the passions. That which is right, lacks the might. It has the weakest pull or mildest voice
within the soul. On the other hand, the pull of the passions is hardest and inflexible. In No. 42
Madison says “the mild voice of reason” pleads “the cause of an enlarged and permanent
interest.”?® Likewise in No. 34 he says “the fiery and destructive passions of war reign in the human
breast with much more powerful sway, than the mild and beneficent sentiments of peace; and that
to model our political systems upon speculations of lasting tranquility, would be to calculate on
the weaker springs of the human character.”#

The problem of the pull of the golden thread is an exact description of the “defect of better

motives” which shows that the passions “will not confirm to the dictates of reason and justice

¥ No. 42.
40 No. 34.
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without constraint.”*! The defect of human psychology is the inefficacy of reason. The Athenian
stranger says that “It is necessary always to assist this most noble pull of law because reason, while
noble, is gentle rather than violent, and its pull is in need of helpers if the race of gold is to be
victorious for us over the other races.” In light of its “mild voice”, reason needs assistance, it “is
need of helpers.” If reason is to have real efficacy over men’s actions, Publius makes clear that the
internal pull of reason, needs external allies. Publius speaks of “sentinels” and “auxiliary
precautions” which will act as external constraints on the passions and assist reason in the process.

The Athenian stranger says one who seeks to be beneficial to the individual and the city
should “acquire within himself true reasoning about these cords and live according to it, while a
city should take over a reasoning either from one of the gods or from this knower of these things,
and then set up the reasoning as the law for itself and for its relations with other cities. Thus,
certainly, vice and virtue would be more clearly distinguished for us.”*

What would be beneficial for the political community is for the political scientist to have
true understanding of the human soul, its motivations and their consequences for the well-being of
any political community. This “true reasoning” would be the science of politics itself. Political
science rests on a foundation of knowledge of the human soul and its motivations. One must now
the nature and object of these motivations, their relative force and the consequences of their
fulfillment in terms of virtue and vice, and the order and justice of the political community. With
this knowledge in hand, the science of politics would be able to craft a just constitutional. Plato
asserts that in order to establish harmony and justice it is necessary to know the science of the soul

which is knowledge of these three conflicting parts of the soul and how to manage them and

4 No. 15.
42 Plato. The Laws of Plato (trans. Pangle). Chicago: University of Chicago Press, 1988. p. 25.
4 Tbid.
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subordinate them to the mild voice of reason. A just regime would be capable of promoting reason
and vitiating the disharmonious effects of the passions.

Like Plato, The Federalist envisions human psychology as a polytropic.* The soul consists
of a diversity of faculties: reason, passions and interests. The core springs of conduct, reason and
passion, are capable of producing a mixture of vices and virtues. Publius was “steeped in classical
philosophy” and believed “man was mired by passions, self-interest, and habits of vice but also
capable of self-control, reason, and habits of virtue.”* Like Plato, Publius’ account of the soul
consists of multiple motivational sources with the capacity to pull in contrary directions at the
same time. The soul is rent into factions which places it in conflict with itself on the individual and
collective level. The individual will be pulled by their faculties in different directions, one way by
reason, and another by passions. If, for example, men yield to their immediate interest, they work
against both their own true interest and that of their political community. In Madison’s discussion
of the diversity of men’s faculties in No. 10, he acknowledges that the desires and abilities of
different groups and individuals exhibit their different faculties, varying in degree and mixture.
The diversity of faculties among men is the root cause of faction and conflict in society.

Plato and Publius are separated by a fundamental disagreement characteristic of the divide
between Classical and Modern political philosophy. Both diagnose the same psychological
deficiencies which are the seeds of conflict in civil society. Both accept the essential role and
necessity of reason. Yet, they disagree on the remedy. This is largely because they disagree on the
ends of political community and the means of achieving them. For the Ancients the end of political

community was human excellence. Philosophy was the true good and the highest form of life for

4 The Odyssey describes Odysseus as “the man of twists and turns.”

4 Tony Williams. “The Federalist and Human Nature.” The Washington, Jefferson and Madison Institute. Sunday,
August 15,2012.
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the human being as such. Short of that, the best life was that of the good citizen rooted in moral
virtue and patriotism which prioritized duties over rights and freedoms.

Classical political philosophy identified justice as the aim of government. Justice was
achieved by shaping the souls of the citizens in conformity with its demands. Statecraft was
soulcraft.*¢ Soulcraft was moral or civic education, or what the Greek’s called paideia and
Renaissance Humanists called institutio.*’ The soul of the citizens would be shaped by habits
engrained by law and education. Learning “conditions conduct” and shapes the lives and souls of
citizens.”® The laws educate the citizens’ souls. Laws rear citizens and make them who they are.
Good laws make good citizens. Almost all legislation was understood as “moral legislation
because it conditions the action and the thoughts of the nation in broad and important spheres in
life.”* For Plato true or liberal education was training in virtue in order to make the “perfect citizen
who knows how to rule and be ruled with justice.” >

The Modern political science of The Federalist does not, as the Classical tradition had, see
“politics, fundamentally, as soulcraft.”! Or rather, Modern political science has a radically
different conception of soulcraft. In fact, Publius’ new science and its new republicanism represent
an explicit departure of statecraft as this type of soulcraft. Government and its laws were not to be
part of moral education, or if so, only in the most minimal way. Government would not “legislate
morality”, at least not in the intrusive manner of the Ancients. At the very least this would be left,

in a composite republic, to state government and local municipalities. The goal of Modern

46 George F. Will. Statecraft as Soulcraft: What Government Does. New York: Simon & Schuster, 1983. p. 20.

47 James Hankins. Virtue Politics: Statecraft as Soulcraft in Renaissance Italy. Cambridge: Belknap Press, 2019. p.
2.

48 George F. Will. Statecraft as Soulcraft: What Government Does. New York: Simon & Schuster, 1983. p. 19.
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50 Plato. The Laws of Plato (trans. Pangle). Chicago: University of Chicago Press, 1988. p. 24.
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government was neither to save or perfect men’s souls. Hume says: “For whatever may be the
consequence of such a miraculous transformation of mankind, as would endow them with every
species of virtue, and free them from every species of vice; this concerns not the magistrate who
aims only at possibilities.”? The ends of government would be liberty, order, and comfortable self-
preservation in the form of economic well-being. Justice would be grounded in durable motives
like self-interest, not lofty ones like duty and virtue.

The Federalist does not abandon soulcraft any more than any political science can. George
Will says: “Without soulcraft of some kind all statecraft must fail.”>* Soulcraft is mostly “opaque
to contemporary political scientists” and this is why they fail to understand things political.** The
influences of behaviorism and social science based on the Modern natural science have made the
human soul into something meaningless or nonexistent. They do not consider the soul and its
relationship to government. Justice Felix Frankfurter said: “Law is concerned with external
behavior and not with the inner life of man.” If Justice Frankfurter meant the Constitution did
not represent a large intrusion into the souls of citizens this is true. But Frankfurter is blind to the
fact that all rules of conduct, such as laws, necessarily shape and habituate the souls of citizens.
This is the very definition of habit. Publius however, was no Skinnerian avant le lettre.
Frankfurter’s distinction between superficial “behavior” and “the inner life of man” is utterly
foreign to The Federalist’s analysis of human nature. Given the invisibility of the inner life of man,

gauging the exact nature of the relationship between inner and outer is challenging. These

52 David Hume. “Of Refinements in the Arts.” Political Essays. Cambridge: Cambridge University Press, 1994.
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challenges do not deny the existence of the connection however, only the limits of the observer. If
one sought a certain effect of conduct, one would have to tinker on the level of inner causes to
achieve this. One must first know and obey, if one is to control. This like Modern natural science,
the new political science remained a science of causes. For Publius, conduct was an outward
expression of the inner springs of the man. Man’s faculties are the inner cause of the outer effect.
The Federalist is replete with psychological analysis of the inner springs which motivate outward
actions. When the music stops men’s true motives are revealed.

The provisions of the Constitution are a mechanism to shape and influence men’s motives.
Features like accountability though elections, duration of terms, and the tripartite separation of
powers, were all strategies of coaxing conduct by influencing motive, toward the common interest.
The “proper structure”® to account for the psychological defects of better motives “involves
checks and balances of the separation of powers, and the dispersal of powers through a federal
system.” °7 This external system is designed “to channel and manipulate self-interestedness into
social equilibrium.”*® Tocqueville said of self-interest that through “its admirable conformity to
human weaknesses it easily obtains great dominion; nor is that dominion precarious, since the
principle checks one personal interest by another, and uses, to direct the passions, the very same
instrument that excites them.” %

The need for soulcraft remains, but the ends and means of this moral education were
different. The Classical tradition demanded that the passions be strictly educated to the extent they

can, and repressed to the extent they cannot. As Madison says in No. 10 this solution is only

% No. 11.
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possible by attempting to give all citizens the same opinion through law and education. Political
order is achieved at the price of freedom and man’s natural dispositions. This is the hard Spartan
virtue of the Ancients. Plato demanded a Spartan order of city and soul. Publius’ analysis of
Ancient republics concluded this was a failure of theory and practice. More to the point, it was a
theory and ideal rarely if ever achieved in practice. Instead they saw in the Ancient republic, the
perennial play of passions and interest untethered from proper constitutional restraints.

The soulcraft of The Federalist is the statecraft of self-interest. The principle of taking men
as they are meant accepting the psychic springs and motives they typically exhibit. The weak and
inconsistent voice of reason would not be made to directly compete with the superior force and
certain regularity of the passions and the interests. Publius’ new republicanism lowers the sites of
political order by placing liberty and comfortable self-preservation through the promotion of
property rights, commerce and industry at the center of its ends. Self-interest is the “low but solid”
foundation. The solution was to apply reason’s foresight to crafting political institutions arranged
to employ the power of the passions and the interests against themselves when necessary.
Tocqueville says that “the principle of self-interest rightly understood is not a lofty one, but it is
clear and sure. It does not aim at mighty objects, but it attains without excessive exertion all those
at which it aims. As it lies within the reach of all capacities, everyone can without difficulty learn
and retain it.”® The central moral teaching of the American Republic, as Tocqueville saw so well,
was training in “self-interest rightly understood.” For the Ancients this would have been no moral

education at all.

6 Alexis de Tocqueville. Democracy in America Vol. II (trans. Henry Reeve). New York: Thomas, Cowperthwaite
& Co., 1840. pp. 122-23.
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The central moral principle of Publius’ arguments is the teaching of natural liberty. Liberty
is the central principle of his new republicanism. Virtue is not the central end of the political order,
but liberty provides a place for the life of genuine virtue. The Constitution does not demand, but
rather rejects, the ironclad and static hierarchical society depicted in the Republic. Instead the
principle of liberty permits faction through the now liberated pursuit of self-interest. Plato says
that in a democracy there is “freedom and free speech”, each man organizes “his life in it privately
just as it pleases him.”®! He says, “Just like a many-colored cloak decorated in all hues, this regime”
is “decorated with all [psychological] dispositions.”®> When liberty is the principle of a regime, it
gives free play to the passions and interests of the individual just as it gives free play to the passions
and opinions of factions within society. In No. 10 Madison depicts a society whose factions are
the product of the free expression of the diverse faculties of its citizens.

Society is free to contest and compete with itself without resulting in Plato’s much feared
stasis.® Stasis is the factionalization of society which culminates in debilitating internal conflict.
Stasis would be diffused through the diffusion of factions in an extended republic. For Madison
the play of factions is as much a horizontal conflict as it is vertical. To the extent there is hierarchy,
it is one of merit, and appears to be naturally generated out of men’s faculties relative to the needs
and demands of civil society.

Harmful passions would be mitigated not educated away. In Publius’ new republicanism
“the task of restraining and transforming the appetites is replaced by the task of directing them into

useful, or at least not harmful, channels.”®* This is achieved through a system which exploits “the

6! Plato. The Republic (trans. Allan Bloom). New York: Basic Books, 1991. p. 235.
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principle of countervailing passions.”® Passion is set against passion, interest against interest,
avarice against avarice, and ambition will counteract ambition. Following the logic of Publius,
Adams opines that it is perhaps possible that a well-ordered constitution could prove that a republic
can exist “even among highwaymen, by setting one rogue to watch another; and the knaves
themselves may in time be made honest men by the struggle.”%® Perhaps well-ordered institutions
could make a republic of knaves. For Plato good government was the product of virtuous men.
Adams for example reversed the causal relation between government and virtue. Meanwhile for
Adams in the best republics virtue was an “effect of the well-ordered constitution rather than the
cause.”’

Another facet of this disagreement rests on the Modern distinction between state and
society. There is no corresponding distinction between state and society in the Greek city. Greek
political theory and practice do not recognize this difference. With the city, regime and society are
one. This means there was little freedom of distinction between the soul of the regime and the soul
of the citizen. The Constitution represents, on the other hand, the bare minimum of powers to
promote liberty and order. By design it was not intended to provide the rigorous moral education
of the Ancient city. Federalism distributes responsibility for the souls of citizens to state and local
government as much as it distributes sovereignty. The Modern state manages justice on the level
of necessity, freedom, order and public tranquility, while it leaves moral education to citizens to
society.

The Modern distinction between state and society manifests a greater distance between

public and private life. The spirit of the laws would be increasingly distant from the soul of the

65 Albert O. Hirschman. The Passions and the Interests. Princeton: Princeton University Press, 1997.
% Thomas Pangle. The Learning of Liberty. Lawrence: University of Kansas Press, 1993. p. 3.
%7 Ibid.

208



