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64 THE GROWTH OF INCARCERATION

This discussion of incarceration of Hispanics has been limited to those
in prisons or local jails, and does not encompass immigrant detention out-
side of those institutions. There is evidence that the latter form of deten-
tion has increased significantly in the past decade in specialized immigrant
detention facilities (Dingeman and Rumbaut, 2010; Meissner et al., 2013;
National Research Council, 2011, Chapter 4), but this type of incarceration
lies beyond the committee’s charge.

CONCENTRATION OF INCARCERATION BY AGE,
SEX, RACE/ETHNICITY, AND EDUCATION

Although racial and ethnic disparities in incarceration are very large,
differences by age, sex, and education are even larger. The combined ef-
fects of racial and education disparities have produced extraordinarily high
incarceration rates among young minority men with little schooling. The
age and gender composition of the incarcerated population has changed
since the early 1970s, but the broader demographic significance of the penal
system lies in the very high rate of incarceration among prime-age men. The
prison population also has aged as time served in prison has increased, but
60 percent of all prisoners still were under age 40 in 2011 (Sykes, 2013).

Incarceration rates have increased more rapidly for females than for
males since the early 1970s. In 1972, the prison and jail incarceration rate
for men was estimated to be 24 times higher than that for women. By 2010,
men’s incarceration rate was about 11 times higher. Women’s incarceration
rate had thus risen twice as rapidly as men’s in the period of growing incar-
ceration rates. Yet despite the rapid growth in women’s incarceration, only
7 percent of all sentenced state and federal prisoners were female by 2011
(Carson and Sabol, 2012, Table 5). In comparison, 13 percent of local jail
populations were women by that year (Maguire, n.d., Table 7.17.2011).
The racial disparity in incarceration for women is similar to that seen for
men. As with the trends for men, the very high rate of incarceration for
African American women fell relative to the rate for white women, al-
though the 3 to 1 black-white disparity in women’s imprisonment in 2009
was still substantial (Mauer, 2013).

Figure 2-15 shows estimates of prison and jail incarceration rates for
male non-Hispanic whites, non-Hispanic blacks, and Hispanics aged 20 to
39 in 1972 and in 2010. For these series, we used survey data to calculate
incarceration by different levels of schooling; we also used information on
self-reported ethnicity in surveys dating from the early 1970s to separate
Hispanics from non-Hispanic blacks and whites (see Appendix B). For each
racial and ethnic group, the incarceration rate is shown for those with at
least some college education, for those with no college education (including
high school graduates and high school dropouts), and for those who had not
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FIGURE 2-15 Prison and jail incarceration rates for men aged 20-39 by education
and race/ethnicity, 1972 and 2010.

NOTES: C = at least some college; HS = all noncollege men; DO = less than 12
years of completed schooling.

SOURCE: See Appendix B in this report.

completed high school or received a general equivalency diploma (GED).
From 1972 to 2010, the U.S. population’s educational attainment, including
levels of college attendance, increased. In particular, high school dropout
rates declined substantially over this period, so the high school dropouts of
2010 are likely to be a narrower and certainly more educationally disadvan-
taged population than those who dropped out in 1972. Still, the proportions
of college attendees and those with no college education in the population
remained more stable than the proportion of high school dropouts over this
period.

Extremely high incarceration rates had emerged among prime-age non-
college men by 2010 (see Figure 2-15). Around 4 percent of noncollege
white men and a similar proportion of noncollege Hispanic men in this
age group were incarcerated in 2010. The education gradient is especially
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significant for African Americans. Among prime-age black men, around 15
percent of those with no college and fully a third of high school dropouts
were incarcerated on an average day in 2010. Thus at the height of the
prison boom in 2010, the incarceration rate for all African Americans is
estimated to be 1,300 per 100,000. For black men under age 40 who had
dropped out of high school, the incarceration rate is estimated to be more
than 25 times higher, at 35,000 per 100,000.

Educational inequalities in incarceration rates have increased since
1972 (see Figure 2-15). Incarceration rates have barely increased among
those who have attended college; nearly all the growth in incarceration is
concentrated among those with no college education. Some may argue that
the rise in incarceration rates is related to increased selectivity, as the non-
college group shrank as a fraction of the population. The noncollege group
may have been less able to work and more prone to crime in 2010 compared
with 1972. Still; any such selection effect may have been somewhat offset
by rising educational attainment in the noncollege population. Higher rates
of high school graduation increased the schooling of those without college,
perhaps negating the criminal propensity of the low-educated population.
Although it is difficult to say precisely how much of the rising educational
inequality in incarceration is due to shifts in selectivity, the statistics clearly
show that prison time has become common for men with little schooling.

Educational disparities also shed light on the relatively high level of
incarceration among Hispanics. Hispanics are incarcerated at a lower rate
than non-Hispanic whites at every level of education. Because Hispanics—
and new immigrants in particular—tend to have very low levels of education,
there are relatively more Hispanics than whites in the high incarceration
group of those with less than a high school education.

The statistics discussed above are for incarceration rates at a single
point in time. BJS developed estimates of the lifetime probabilities of impris-
onment for men and women in different racial and ethnic groups (Bonczar
and Beck, 1997; Bonczar, 2003). Those estimates assume a stable underly-
ing rate of prison admission for all the birth cohorts in prison at a given
time. Pettit and Western (2004; Western, 2006; Western and Wildeman,
2009; Pettit, 2012) developed this work further, estimating cumulative
risks of imprisonment for men and women in different birth cohorts and
at different levels of education. These estimates show how the experience
of imprisonment has become more prevalent for successive cohorts as the
incarceration rate has risen.

It is instructive to compare the risks of imprisonment by age 30-35
for men in two birth cohorts: the first born in 1945-1949, just before the
great increase in incarceration rates, and the second born in the late 1970s,
growing up through the period of high incarceration rates (see Figure 2-16).
Because most of those who go to prison do so for the first time before
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FIGURE 2-16 Cumulative risks of imprisonment by 1979 for men born in 1945-
1949 and by 2009 for men born in 1975-1979, by race and education.

NOTES: C = at least some college; HS = completed high school or general equiva-
lency diploma (GED); DO = no high school diploma or GED.

SOURCE: Data from Pettit et al. (2009, Table 37).

age 30 to 35, these cumulative proportions can be interpreted roughly as
lifetime risks of going to prison. Education, for these cumulative risks, is
recorded in three categories: for those who attended at least some college,
for high school graduates or GED earners, and for those who did not com-
plete high school.

Similar to the increases in incarceration rates, cumulative risks of im-
prisonment have increased substantially for all men with no college educa-
tion and to extraordinary absolute levels for men who did not complete
high school. The prison system was not a prominent presence in the lives
of white men born just after World War II. Among high school dropouts,
only 4 percent had been to prison by their mid-30s. The lifetime risk of
imprisonment was about the same for Hispanic high school dropouts at
that time. For African American men who dropped out of high school and
reached their mid-30s at the end of the 1970s, the lifetime risk of imprison-
ment was about 3 times higher, at 15 percent.
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The younger cohort growing up through the prison boom and reaching
their mid-30s in 2009 faced a significantly elevated risk of imprisonment.
Similar to the rise in incarceration rates, most of the growth in lifetime
risk of imprisonment was concentrated among men who had not been to
college. Imprisonment risk reached extraordinary levels among high school
dropouts. Among recent cohorts of African American men, 68 percent of
those who dropped out of school served time in state or federal prison. For
these men with very little schooling, serving time in state or federal prison
had become a normal life event. Although imprisonment was less pervasive
among low-educated whites and Hispanic men, the figures are still strik-
ing. Among recent cohorts of male dropouts, 28 percent of whites and 20
percent of Hispanics had a prison record by the peak of the prison boom.

In sum, trends in these disaggregated rates of incarceration show that
not only did incarceration climb to historically high levels, but also its
growth was concentrated among prime-age men with little schooling, par-
ticularly low-educated black and Hispanic men. For this segment of the
population, acutely disadvantaged to begin with, serving time in prison had
become commonplace.

CONCLUSION

This chapter has painted a broad statistical portrait of the trends in
incarceration since 1972, the beginning of the U.S. prison boom. After a
lengthy period of stability in incarceration rates, the penal system began a
sustained period of growth beginning in 1973 and continuing for the next
40 years. U.S. incarceration rates are historically high, and currently are the
highest in the world. Clues to the causes and consequences of these high
rates lie in their community and demographic distribution. The character-
istics of the penal population—age, schooling, race/ethnicity—indicate a
disadvantaged population that not only is involved in crime but also has
few economic opportunities and faces significant obstacles to social mobil-
ity. Through its secondary contact with families and poor communities, the
penal system has effects that extend far beyond those who are incarcerated
(as discussed in Chapters 9 and 10).

The review of the evidence in this chapter points to four key findings:

1. Current incarceration rates are historically and comparatively un-
precedented. The United States has the highest incarceration rates
in the world, reaching extraordinary absolute levels in the most
recent two decades.

2. The growth in imprisonment—most rapid in the 1980s, then slower
in the 1990s and 2000s—is attributable largely to increases in
prison admission rates and time served. Increased admission rates
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are closely associated with increased incarceration for drug crimes
and explain much of the growth of incarceration in the 1980s,
while increased time served is closely associated with incarcera-
tion for violent crimes and explains much of the growth since the
1980s. These trends are, in turn, attributable largely to changes in
sentencing policy over the period, as detailed in Chapter 3. Rising
rates of incarceration for major offenses are not associated with
trends in crime.

3. The growth in incarceration rates in the 1970s and 1980s was
associated with high and increasing black-white disparities that
subsequently declined in the 1990s and 2000s. Yet despite the de-
cline in racial disparity, the black-white ratio of incarceration rates
remained very high (greater than 4 to 1) by 2010.

4. Racial and ethnic disparities have combined with sex, age, and edu-
cation stratification to produce extremely high rates of incarcera-
tion among recent cohorts of young African American men with
no college education. Among recent cohorts of black men, about
one in five who have never been to college and well over half of all
high school dropouts have served time in state or federal prison at
some point in their lives.

The following chapters explore in greater detail the causes and conse-
quences of high rates of incarceration, but these chapters should be read
against the backdrop of the following facts thus far established. First, the
recent period of high incarceration rates is historically unprecedented and
unmatched abroad. Second, incarceration is now pervasive among young
men who are both acutely disadvantaged socially and economically and
involved in crime. Third, today’s penal system, by virtue of its size and
demographic concentration, has a broad social significance, reshaping the
institutional landscape of poverty in America. We next begin to explore the
causes of the growth in incarceration rates by studying the most proximate
changes in criminal processing and sentencing that precipitated and drove
40 years of prison growth.

Copyright © National Academy of Sciences. All rights reserved.
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Policies and Practices Contributing
to High Rates of Incarceration

igh rates of incarceration in the United States and the great num-
bers of people held in U.S. prisons and jails result substantially
from decisions by policy makers to increase the use and severity
of prison sentences. At various times, other factors have contributed as
well. These include rising crime rates in the 1970s and 1980s; decisions by
police officials to emphasize street-level arrests of drug dealers in the “war
on drugs”; and changes in prevailing attitudes toward crime and criminals
that led prosecutors, judges, and parole and other correctional officials to
deal more harshly with individuals convicted of crimes. The increase in U.S.
incarceration rates over the past 40 years is preponderantly the result of
increases both in the likelihood of imprisonment and in lengths of prison
sentences—with the latter having been the primary cause since 1990. These
increases, in turn, are a product of the proliferation in nearly every state
and in the federal system of laws and guidelines providing for lengthy
prison sentences for drug and violent crimes and repeat offenses, and the
enactment in more than half the states and in the federal system of three
strikes and truth-in-sentencing laws.
The increase in the use of imprisonment as a response to crime reflects
a clear policy choice. In the 1980s and 1990s, state and federal legislators
passed and governors and presidents signed laws intended to ensure that
more of those convicted would be imprisoned and that prison terms for
many offenses would be longer than in earlier periods. No other inference
can be drawn from the enactment of hundreds of laws mandating lengthier
prison terms. In the federal Violent Crime Control and Law Enforcement

70
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Act of 1994, for example, a state applying for a federal grant for prison
construction was required to show that it:

(A) has increased the percentage of convicted violent offenders sen-
tenced to prison; (B) has increased the average prison time which
will be served in prison by convicted violent offenders sentenced to
prison; (C) has increased the percentage of sentence which will be
served in prison by violent offenders sentenced to prison.

Yet while individual laws clearly reflected a policy choice to increase
the use and length of incarceration, it is unlikely that anyone intended,
foresaw, or wanted the absolute levels of incarceration that now set the
United States far apart from the rest of the world.

In this chapter, we describe and then assess the development of U.S.
sentencing and punishment policies and practices since the early 1970s. The
first section reviews the profound shifts in the U.S. approach to sentencing
over the four decades of the incarceration rise, including the development
of sentencing guidelines and determinate sentencing policies and more
recent initiatives designed to increase the certainty and severity of prison
sentences. The second section details principles of justice that have under-
girded punishment policies in the United States and other democratic coun-
tries since the Enlightenment and demonstrates that many policies enacted
over the past 40 years are inconsistent with those principles. The third
section examines the disjunction in recent decades between policy-making
processes and the available social science evidence on the effects of punish-
ment policies. The fourth section surveys and analyzes disproportionate
and damaging effects of recent U.S. punishment policies on members of
minority groups. In the committee’s view, the nation’s policy choices that
increased the incarceration rate to unprecedented levels violated traditional
jurisprudential principles, disregarded research evidence that highlighted
the ineffectiveness and iatrogenic effects of some of those policies, and ex-
acerbated racial disparities in the nation’s criminal justice system.

CHANGES IN U.S. SENTENCING LAWS

American sentencing policies, practices, and patterns have changed
dramatically during the past 40 years. In 1972, the incarceration rate had
been falling since 1961 (see Figure 2-1 in Chapter 2). The federal system
and every U.S. state had an “indeterminate sentencing” system premised on
ideas about the need to individualize sentences in each case and on reha-
bilitation as the primary aim of punishment. Indeterminate sentencing had
been ubiquitous in the United States since the 1930s. Statutes defined crimes
and set out broad ranges of authorized sentences. Judges had discretion to
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decide whether to impose prison, jail, probation, or monetary sentences.
Sentence appeals were for all practical purposes unavailable. Because sen-
tencing was to be individualized and judges had wide discretion, there were
no standards for appellate judges to use in assessing a challenged sentence
(Zeisel and Diamond, 1977). For the prison-bound, judges set maximum
(and sometimes minimum) sentences, and parole boards decided whom to
release and when. Prison systems had extensive procedures for time off for
good behavior (Rothman, 1971; Reitz, 2012).

Few people questioned the desirability of indeterminate sentencing.
The American Law Institute (1962) in the Model Penal Code, the National
Commission on Reform of Federal Criminal Laws (1971) in its Proposed
New Federal Criminal Code, and the National Council on Crime and De-
linquency (1972) in the Model Sentencing Act all endorsed the approach.

Within a few years, however, the case—and support—for indeterminate
sentencing collapsed. University of Chicago law professor Albert Alschuler
described the sea change: “That I and many other academics adhered in
large part to a reformative viewpoint only a decade or so ago seems almost
incredible to most of us today” (Alschuler, 1978, p. 552).

Criticisms of indeterminate sentencing grew. Judge Marvin Frankel’s
(1973) Criminal Sentences—Law without Order referred to American sen-
tencing as “lawless” because of the absence of standards for sentencing
decisions and of opportunities for appeals. Researchers argued that the
system did not and could not keep its rehabilitative promises (Martinson,
1974). Unwarranted disparities were said to be common and risks of racial
bias and arbitrariness to be high (e.g., American Friends Service Com-
mittee, 1971). Critics accused the system of lacking procedural fairness,
transparency, and predictability (Davis, 1969; Dershowitz, 1976). Others
asserted that parole release procedures were unfair and decisions inconsis-
tent (Morris, 1974; von Hirsch and Hanrahan, 1979).

Not all objections focused primarily on consistency and procedural fair-
ness. Conservatives objected that indeterminate sentencing allowed undue
“leniency” in individual cases (van den Haag, 1975) and paid insufficient
attention to punishment’s deterrent and incapacitative effects (Fleming,
1974; Wilson, 1975). Policy histories of California’s Uniform Determinate
Sentencing Law of 1976 describe an alliance of liberals and conservatives
favoring determinate sentencing and abolition of parole (Messinger and
Johnson, 1978; Parnas and Salerno, 1978). A first set of sentencing guide-
lines developed by the Pennsylvania Sentencing Commission was rejected by
the legislature after conservatives characterized them as being insufficiently
severe (Martin, 1984).

Those criticisms sparked major changes in American sentencing and
punishments, and ultimately in the scale of imprisonment. In retrospect,
three distinct phases are discernible. During the first, principally from

Copyright © National Academy of Sciences. All rights reserved.
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1975 to the mid-1980s, the reform movement aimed primarily to make
sentencing procedures fairer and sentencing outcomes more predictable
and consistent. The problems to be solved were “racial and other unwar-
ranted disparities,” and the mechanisms for solving it were various kinds
of comprehensive sentencing and parole guidelines and statutory sentencing
standards (National Research Council, 1983).

The second phase, from the mid-1980s through 1996, aimed primarily
to make sentences for drug and violent crimes harsher and their imposition
more certain.’ The principal mechanisms to those ends were mandatory
minimum sentence, three strikes, truth-in-sentencing, and life without pos-
sibility of parole laws.2 Mandatory minimum sentence laws required mini-
mum prison terms for people convicted of particular crimes. Three strikes
laws typically required minimum 25-year sentences for people convicted of
a third felony. State truth-in-sentencing laws typically required that people
sentenced to imprisonment for affected crimes serve at least 85 percent of
their nominal sentences.

The third phase, since the mid-1990s, has been a period of drift. The
impetus to undertake comprehensive overhauls or make punishments sub-
stantially harsher has dissipated. No states have created new comprehensive
sentencing systems, none has enacted new truth-in-sentencing laws, and
only one has enacted a three strikes law. Mandatory minimum sentence
laws have been enacted that target carjacking, human smuggling, and child
pornography, but they are much more narrowly crafted than were their
predecessors.> According to annual reports issued by the National Confer-
ence of State Legislatures, several hundred state laws have been enacted
since 2000 that in various ways make sentencing less rigid and less severe.
Most of these laws are relatively minor and target less serious offenses. In

1A wide variety of other harsh criminal justice policies were adopted during this period,
including registration, notification, and residence laws for sex offenders and a variety of
“dangerous offender” and “sexual psychopath” laws. Similar initiatives affecting the juvenile
justice system lowered the top age of juvenile court jurisdiction, made discretionary transfers
to adult courts easier, and excluded some violent offenses from juvenile court jurisdiction
regardless of the defendant’s age.

2 Laws authorizing sentences without the possibility of parole were enacted for a number of
reasons, including as part of a strategy by opponents of capital punishment to create a credible
alternative to the death penalty.

3Summaries such as this must be hedged because no organization maintains a comprehen-
sive database on changes in sentencing laws. The National Conference of State Legislatures
for many years compiled annual summaries (of uncertain comprehensiveness) and maintains
a searchable database beginning with developments in 2010 (http://www.ncsl.org/issues-
research/justice/state-sentencing-and-corrections-legislation.aspx [February 28, 2014]). The
Sentencing Project (e.g., Porter, 2013), the Vera Institute of Justice (e.g., Austin, 2010), and
the Public Safety Performance Project of the Pew Charitable Trusts issue occasional selective
summaries. None of these, however, is comprehensive or cumulative.
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few cases have major punitive laws of the second period been repealed or
substantially altered. High-profile changes to totemic tough-on-crime laws
such as New York’s 1973 Rockefeller Drug Laws and the 1986 federal 100-
to-1 law for sentencing crack and powder cocaine offenses were partial. In
the first of these examples, severe mandatory penalties for many offenses
continued to be required (New York State Division of Criminal Justice
Services, 2012); in the second, a lower but still high—18-to-1—drug quan-
tity differential for offenses involving pharmacologically indistinguishable
crack and powder cocaine was established (Reuter, 2013).# More typically,
changes in state sentencing laws created exceptions to the coverage of man-
datory minimum sentence laws or slightly narrowed their scope,® expanded
prison officials’ authority to grant time off for good behavior, made earlier
release possible for narrow categories of prisoners, or reduced the prob-
ability of parole and probation revocations for technical offenses (Austin
et al., 2013).

Phase I: Changes Aimed at Increased Consistency and Fairness

Sentencing reform initiatives proliferated in the aftermath of the rejec-
tion of indeterminate sentencing. The earliest and most incremental sought
to reduce disparities through the development and use of parole guidelines
and “voluntary” sentencing guidelines. These initiatives were followed
by statutory determinate sentencing systems and presumptive sentencing
guidelines.

Parole Guidelines

Parole guidelines were the first major policy initiative of the sentenc-
ing reform movement, although one foot remained firmly in the individu-
alization logic of indeterminate sentencing. In the 1970s, the U.S. Parole
Board and boards in Minnesota, Oregon, and Washington created guideline
systems for use in setting release dates. They sought to increase proce-
dural fairness through the publication of release standards, reductions in

4Although the introduction of crack cocaine was associated with an increase in drug-related
violence, subsequent reductions in violence have been consistent with the aging of the crack
cocaine user and trafficker populations (U.S. Sentencing Commission, 2007, p. 83).

SMany recent changes in state mandatory minimum sentences laws authorize the imposition
of some other sentence on selected offenders (Austin, 2010; Porter, 2013). Federal law long
has provided such a “safety valve” for mandatory minimum sentence laws for drug crimes
committed by first-time offenders who did not use violence or possess a gun and told the
government all about their crime. In federal fiscal year 2012, nearly 40 percent of defendants
sentenced under mandatory minimum sentence laws benefited from this provision (U.S. Sen-
tencing Commission, 2013b, Table 44).
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disparities in time served by those convicted of comparable crimes, and
the linking of release decisions in part to empirical evidence on prisoners’
probabilities of subsequent offending (Gottfredson et al., 1978). The parole
guidelines movement quickly lost steam, however, despite evidence of the
guidelines’ effectiveness, when well implemented, in improving consistency
in the setting of release dates and in time served for similar offenses (Arthur
D. Little, Inc., and Goldfarb and Singer, Esqgs., 1981; National Research
Council, 1983, pp. 194-196). The four pioneering systems were abandoned
in the 1980s, replaced in each case by presumptive sentencing guideline sys-
tems that also sought to achieve greater procedural fairness and consistency.

One advantage of parole guidelines is that they can make case-by-case
decision making within a well-run administrative agency faster, less costly,
and more easily reviewable than decisions made by judges. A second ad-
vantage is that, as commonly happened during the indeterminate sentencing
era, parole boards can address prison overcrowding problems by adjusting
release dates (e.g., Messinger et al., 1985). A major disadvantage, however,
is that parole boards have authority only over those sentenced to imprison-
ment. Parole guidelines can reduce unwarranted sentence-length disparities
among prisoners, but not between them and others sentenced to local jails
or community punishments.

Voluntary Sentencing Guidelines

During the 1970s, local courts and, occasionally, state judiciaries in
most states created systems of voluntary sentencing guidelines (Kress, 1980;
National Research Council, 1983). Today, they would usually be referred
to as “advisory” guidelines. Judges were not bound to follow them and
needed to give no reasons if they did not; a defendant could not appeal the
judge’s decision. Most early voluntary guideline systems were abandoned
or fell into desuetude. Evaluations through the late 1980s, most notably of
judicially crafted systems in Maryland and Florida, showed that they had
few or no effects on sentencing decisions or disparities (Rich et al., 1982;
Carrow et al., 1985; Tonry, 1996, Chapter 3).

Voluntary guidelines have attracted renewed interest because of two
recent U.S. Supreme Court decisions (U.S. v. Booker, 543 U.S. 220 [2005],
and Blakely v. Washington, 542 U.S. 296 [2004]), which created new pro-
cedural requirements for presumptive sentencing guideline systems. A small
number of states now operate voluntary guideline systems, but credible
research evidence on their effects on sentencing disparities is not available.
However, prison population growth in two especially well-known systems
using voluntary guidelines—in Delaware and Virginia—has long been be-
low national averages.
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Determinate Sentencing Laws

The most influential reform proposals during this phase called for the
abolition of parole release and the creation of enforceable standards to
guide judges’ decisions in individual cases and provide a basis for appellate
review (e.g., Morris, 1974; Dershowitz, 1976; von Hirsch, 1976). Policy
makers responded. Maine in 1975 abolished parole release and thereby
became the first modern “determinate” sentencing state in the sense that
the length of time to be served under a prison sentence could be known,
or “determined,” when it was imposed. California came second, enacting
the Uniform Determinate Sentencing Act of 1976; the act abolished parole
release and set forth recommended normal, aggravated, and mitigated sen-
tences for most offenses. Other states—including Arizona, Illinois, Indiana,
and North Carolina—quickly followed California’s lead in enacting such
laws. Evaluations concluded, however, that the laws had little if any effect
on sentencing disparities (Cohen and Tonry, 1983; Tonry, 1996). No ad-
ditional states have created comprehensive statutory determinate sentencing
systems since the mid-1980s.

Presumptive Sentencing Guidelines

In 1978, Minnesota enacted legislation to create a specialized admin-
istrative agency—a sentencing commission—with authority to promulgate
presumptive sentencing guidelines. Judges were required to provide reasons
for sentences not indicated in the guidelines; the adequacy of those reasons
could be appealed to higher courts. Minnesota’s guidelines took effect in
1980. Oregon, Pennsylvania, and Washington created similar systems in
the 1980s. Evaluations showed that well-designed and -implemented pre-
sumptive guidelines made sentencing more predictable, reduced racial and
other unwarranted disparities, facilitated systems planning, and controlled
correctional spending (Tonry, 1996, Chapter 3). Kansas, North Carolina,
and Ohio created similar systems.

The Minnesota, North Carolina, and Washington commissions oper-
ated under “population constraint” policies; the aim was to ensure that
the number of inmates sentenced to prison would not exceed the capacity
of state prisons to hold them. The population constraint policies worked.
During the periods when they were in effect, those states experienced prison
population growth well below national averages.

The primary policy goal of the early presumptive guideline systems was
to reduce disparities and unfairness (Lieb and Boerner, 2001; Frase, 2005;
Kramer and Ullmer, 2008). The approach was proceduralist and techno-
cratic, focusing primarily on the development of procedures for improving
consistency and predictability and of population projection models for use
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in financial and facilities planning. The primary aim of North Carolina’s
guidelines was to control the size of the prison population (Wright, 2002).
This aim was realized: after the guidelines took effect in 1994, North
Carolina’s incarceration rate through 2011 fluctuated between 340 and 370
per 100,000 population, while most other states’ rates rose substantially.
Population constraint policies made obvious sense to the early sentencing
commissions and the legislatures that established them.

Things quickly changed. From the mid-1980s through 1996, policy
making in this area ceased to be significantly influenced by concerns about
evidence, fairness, and consistency. In Minnesota, the legislature in 1989
instructed the commission to abandon its population constraint policy. In
Oregon, the committee that had drafted and monitored the guidelines was
disbanded, and the guidelines were trumped by a broad-based mandatory
minimum sentence law enacted in 1994. The Pennsylvania Commission on
Sentencing survived, but state supreme court decisions effectively converted
the nominally presumptive guidelines into voluntary ones (Reitz, 1997;
Kramer and Ulmer, 2008).

More generally, presumptive sentencing guidelines fell from favor. The
three most recent presumptive guideline systems—those of Kansas, North
Carolina, and Ohio (abandoned in 2006)—were established in the mid-
1990s. A few voluntary systems have been developed since then. Sentenc-
ing commissions in Florida, Louisiana, Tennessee, and Wisconsin were
abolished, and Washington’s lost its staff and budget in 2011 (Frase, 2013).

A number of studies have concluded that sentencing guidelines, es-
pecially with population constraints, help control the size of the prison
population. Marvell (1995) compared prison population growth from 1976
to 1993 in nine states that had voluntary or presumptive guidelines with
the national average and concluded that guidelines based on population
constraints produced lower rates of population increase. Nicholson-Crotty
(2004), using prison data for 1975-1998 in a 50-state analysis, concluded
that guidelines based on capacity constraints tend to moderate growth in
incarceration and that guidelines not based on such constraints exacerbate
it. Stemen and colleagues (2006) analyzed state sentencing patterns in the
period 1975-2002 and concluded that states that adopted presumptive
guidelines and abolished parole release had lower incarceration and prison
population growth rates than other states.

The promulgation of federal sentencing guidelines, which took effect
in 1987, signaled the end of the phase of modern U.S. sentencing reform
that targeted disparities and the beginning of a phase focused on increased
certainty and severity. The Sentencing Reform Act of 1984 directed the U.S.
Commission on Sentencing to develop guidelines for reducing disparities, to
provide for nonincarcerative punishments for most nonviolent and nonseri-
ous first offenses, and to be guided by a prison population constraint policy.
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The commission ignored the directives concerning first offenses and prison
capacity and instead promulgated “mandatory” guidelines that greatly
increased both the percentage of individuals receiving prison sentences and
the length of sentences for many offenses (Stith and Cabranes, 1998). The
federal guidelines were effectively converted from presumptive to voluntary
by the U.S. Supreme Court in U.S. v. Booker, 543 U.S. 220 (2005).

Presumptive sentencing guidelines developed by a sentencing commis-
sion are the most promising means available to jurisdictions that want to
reduce or avoid unwarranted sentencing disparities, improve budgetary
and policy planning, or both. The well-documented successes of the Min-
nesota, Oregon, and Washington guidelines in the 1980s and of the North
Carolina guidelines since their promulgation in 1994 show that both sets
of goals are attainable.

Phase II: Changes Aimed at Increased Certainty and Severity

Sentencing laws enacted from the mid-1980s through the mid-1990s
differed substantially from most of those enacted in the preceding period.
Whereas the earlier initiatives were aimed principally at making sentences
more predictable and consistent and making processes fairer and more
transparent, initiatives in the second phase of change in modern sentenc-
ing law typically targeted making sentences harsher and more certain and
preventing crime through deterrence and incapacitation. The focus shifted
from fairness to certainty, severity, crime prevention, and symbolic de-
nunciation of criminals. The shift toward severity took place despite three
generations of efforts, often with federal demonstration project funding,
to develop alternatives to incarceration (sometimes synonymously called
“intermediate sanctions” or “community penalties”) (Morris and Tonry,
1990).

The policy initiatives of the second phase, symbolized by the prolifera-
tion of mandatory minimum sentence laws, undermined pursuit of the aims
of the first phase. Two centuries of experience has shown that mandatory
punishments foster circumvention by prosecutors, juries, and judges and
thereby produce inconsistencies among cases (Romilly, 1820; Reekie, 1930;
Hay, 1975; Tonry, 2009b). Problems of circumvention and inconsistent ap-
plication have long been documented and understood.

To illustrate this point with modern experience, we draw on the find-
ings of the American Bar Foundation’s Survey of the Administration of
Criminal Justice in the United States, which was conducted in the 1950s.
According to Frank Remington, director of the project, “Legislative pre-
scription of a high mandatory sentence for certain offenders is likely to re-
sult in a reduction in charges at the prosecution stage, or if this is not done,
by a refusal of the judge to convict at the adjudication stage. The issue . . .
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thus is not solely whether certain offenders should be dealt with severely,
but also how the criminal justice system will accommodate to the legisla-
tive charge” (Remington, 1969, p. xvii). Newman (1966, p. 179) describes
how Michigan judges dealt with a lengthy mandatory minimum sentence
for drug sales: “Mandatory minimums are almost universally disliked by
trial judges. . . . The clearest illustration of routine reductions is provided
by reduction of sale of narcotics to possession or addiction. . . . Judges . . .
actively participated in the charge reduction process to the extent of refus-
ing to accept guilty pleas to sale and liberally assigning counsel to work out
reduced charges.” Newman (1966, p. 182) tells of efforts to avoid 15-year
mandatory maximum sentences: “In Michigan conviction of armed robbery
or breaking and entering in the nighttime (fifteen-year maximum compared
to five years for daytime breaking) is rare. The pattern of downgrading is
such that it becomes virtually routine, and the bargaining session becomes
a ritual. The real issue in such negotiations is not whether the charge will
be reduced but how far, that is, to what lesser offense” (Newman, 1966,
p. 182). Dawson (1969, p. 201) describes “very strong” judicial resis-
tance to a 20-year mandatory minimum sentence for the sale of narcotics:
“Charge reductions to possession or use are routine. Indeed, in some cases,
judges have refused to accept guilty pleas to sale of narcotics, but have
continued the case and appointed counsel with instructions to negotiate a
charge reduction.”

Many individuals committing offenses targeted by mandatory punish-
ments do, of course, receive them, but others on whose behalf officials
circumvent the laws do not. Mandatory punishments transfer dispositive
discretion in the handling of cases from judges, who are expected to be
nonpartisan and dispassionate, to prosecutors, who are comparatively more
vulnerable to influence by political considerations and public emotion.®
The following subsections review sentencing policy initiatives in the second
phase of change in modern sentencing law.

Truth-in-Sentencing Laws

>

The term “truth-in-sentencing,” a 1980s neologism, alludes to federal
“truth-in-lending” laws of the 1970s that required consumer lenders and
merchants to disclose interest rates and other key financing terms. The
implication is that there is something untruthful about parole release and
other mechanisms that allow discretionary decisions about release dates

®The evidence suggests that changes in sentencing laws have only short-term effects on the
probability of plea-bargaining versus going to trial. Once the system adjusts to new standards,
usually within 1 year or 2, traditional patterns reemerge (Feeley, 1983; Tonry, 1996, Chapter
5).
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to be made. Under the indeterminate sentencing systems that pervaded the
United States before 1975, however, there was nothing unwarranted or
untruthful about parole release. The system was meant to allow tailoring of
prison terms to the rehabilitative prospects and other circumstances of indi-
viduals. Maximum sentences—for example, in the American Law Institute’s
(1962) Model Penal Code—were not meant to indicate how long individu-
als should remain in prison but by what final date they must be released.

Policy advocates in the second phase of sentencing reform, however,
defined the differences between the sentences announced by judges and the
time served by prisoners as a problem that needed fixing. For example, U.S.
Attorney General William Barr, writing a preface to a U.S. Department of
Justice (1992) report titled The Case for More Incarceration, for example,
argued that “prison works,” urged that the number of people in prison be
increased, and proposed a major national program of prison construction.
Barr emphasized that most prisoners were released before their maximum
sentences expired, pointed out that some committed offenses after release
that would not have occurred had they been locked up, and implicitly urged
that discretionary parole release be abandoned as a way to achieve more
incarceration.”

Proposals like Barr’s were later enacted in the Violent Crime Control
and Law Enforcement Act of 1994. The act authorized $8 billion for distri-
bution to states to pay for the construction of additional prisons, although
much less was ultimately appropriated.® To qualify for a substantial portion
of these funds, states had to demonstrate that violent offenders would be
required to serve at least 85 percent of the sentence imposed. Twenty-eight
states and the District of Columbia satisfied this and the other federal cri-
teria (Sabol et al., 2002, Table 1.3).

Evaluators at the Urban Institute sought to determine how truth-in-
sentencing laws affected sentencing patterns and prison populations. They
were unable “to draw general conclusions about the effects of truth-in-
sentencing on sentencing practices throughout the nation” (Sabol et al.,
2002, p. vi), but found that the laws had large projected effects in some
of the seven states they examined closely. When implemented as part of a
comprehensive change to the sentencing system, “truth-in-sentencing laws
were associated with large changes in prison populations.” In one state,
“the increase in the percentage of sentences required to be served before

7Parole abolition was also a goal of policy advocates in the first sentencing reform phase but
for different reasons—because parole release disparities were unfair to prisoners and frustrated
achievement of the goals of consistency and proportionality in sentencing (von Hirsch and
Hanrahan, 1979). Sixteen states abolished parole for those reasons from the 1970s through
the 1990s.

8The average annual state grant was $7,885,875, which U.S. Department of Justice officials
estimated would pay for construction of space for 50 prisoners (Sabol et al., 2002, p. 28).
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release led to larger increases in length of stay and consequently a larger
effect of length of stay on the expected number of prisoners” (Sabol et al.,
2002, p. vii).

In the seven case study states, the percentages of terms to be served
under truth-in-sentencing were much higher than the actual percentages of
sentences served by prisoners released in 1993 and the estimated percent-
ages for those entering prison in 1991, as Table 3-1 shows. In most cases,
the percentages at least doubled. The Urban Institute evaluators observed
that the effects on the prison population would have been much greater had
violent crime rates not fallen substantially after 1991: “Were the sentenc-
ing practices of 1996 to persist during a time when the number of violent
offenses increases, the impacts on prison populations and corrections man-
agement could be dramatic” (Sabol et al., 2002, p. 31).

The RAND Corporation carried out another federally funded assess-
ment of the effects of the federal truth-in-sentencing initiative (Turner et
al., 2001). The assessment covered data only through 1997. Even so, the
authors concluded, “We do know that nationwide, the imposed maximum
sentence length, the average length of prison term, and the percent of term
served for violent offenses have increased for TIS [truth-in-sentencing]
states between 1993 and 1997. For non-TIS states, sentence lengths have
been dropping, and months served have dropped slightly” (Turner et al.,
2001, p. 134).

A 50-state analysis by the Vera Institute of Justice looked at the prison
population effects of a wide range of sentencing policy changes (Stemen

TABLE 3-1 Actual and Estimated Percentages of Sentences Served Prior
to Enactment of Truth-in-Sentencing and Percentages Expected to Be
Served Under Truth-in-Sentencing, Seven Case Study States

Percentage of

Sentence Served Estimated
by Those Released ~ Percentage for Expected
from Prison Those Entering Percentage Under
State During 1993 Prison During 1991  Truth-in-Sentencing
Georgia 42 51 100
Washington 76 76 85
Illinois 44 43 85
Ohio 26 83* 97
New Jersey 39 37 85
Pennsylvania 46 108* 100*
Utah 36 32 Indeterminate

NOTES: Percentages marked by an asterisk refer to minimum sentences; all others refer to
maximum sentences.
SOURCES: Ditton and Wilson (1999); Sabol et al. (2002, Table 3.3).
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et al., 2006). Truth-in-sentencing laws were included among a variety of
changes that increased time-served requirements for violent crimes. The
authors found that “states with separate time served requirements for vio-
lent offenders had higher incarceration rates than other states” (Stemen et
al., 2006, p. iii).

Concluding one of the most comprehensive 50-state analyses of the
effects of the changes in sentencing law of the past four decades, Spelman
(2009, p. 59) offers the following observation:

Truth-in-sentencing laws have little immediate effect but a substantial
long-run effect. This analysis makes sense: Truth-in-sentencing laws in-
crease time served and reduce the number of offenders released in future
years; the full effect would only be observed after prisoners sentenced
under the old regime are replaced by those sentenced under the new law.

The authors of the Urban Institute study (Sabol et al., 2002) defined
any state that had eliminated the possibility of parole release for some or
all prisoners as a “truth-in-sentencing state.” Marvell and Moody (1996)
examined the prison population effects of parole abolition and, using 1971-
1993 state prison data, found that only 1 of 10 abolition states experienced
a higher rate of increase in the prison population than the 50-state aver-
age.” The lowest rates of growth were in Minnesota and Washington. The
states included in that study, however, abolished parole release as part of
the first phase of modern sentencing reform when no state had enacted a
modern truth-in-sentencing law. The early parole abolition initiatives were
aimed at greater transparency and in some cases at reductions in unwar-
ranted sentencing disparities. Findings that the early abolitions of parole
release operated to restrain growth in prison populations thus are not
inconsistent with the findings of the Urban Institute (Sabol et al., 2002),
the Vera Institute of Justice (Stemen et al., 2006), RAND (Turner et al.,
2001), and Spelman (2009) that truth-in-sentencing laws operated to in-
crease growth. Unlike the truth-in-sentencing initiatives, the earlier parole
abolitions typically were not intended to increase the durations of prison
sentences.

The Urban Institute, Vera, and RAND studies underestimate the ef-
fects of truth-in-sentencing laws on prison population growth because they
cover periods ending, respectively, in 1996-1998 (for Ohio), 2002, and
1997. Mandatory minimum sentence, truth-in-sentencing, and three strikes
laws requiring decades-long sentences inevitably have a “sleeper” effect.
For many years, newly admitted prisoners accumulate; their numbers are
not offset by others being released. The ultimate effects of the enactment

9Reitz (2006) concluded that parole abolition states generally had lower rates of prison
population increase than parole retention states.
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of truth-in-sentencing legislation in the mid-1990s thus are not yet appar-
ent. This is true of many laws mandating decades-long sentences that were
enacted during the second phase of sentencing reform. Under the three
strikes laws of California and other states mandating 25-year minimum
sentences, for example, most of which were enacted during 1993-1996, not
a single prisoner’s 25-year term expired by 2014. Under an 85 percent rule,
a prisoner serving a 25-year sentence is not eligible for release before 21
years and 3 months. Only after several more years pass will newly admitted
prisoners begin to be offset by the release of others admitted decades earlier.

Mandatory Minimum Sentence and Three Strikes Laws

Mandatory minimum sentence and three strikes laws have little or no
effect on crime rates, shift sentencing power from judges to prosecutors,
often result in the imposition of sentences that practitioners believe to be
unjustly severe, and for those reasons foster widespread circumvention.

Between 1975 and 1996, mandatory minimums were the most fre-
quently enacted change in sentencing law in the United States. By 1983, 49
of the 50 states had adopted such laws for offenses other than murder or
drunk driving (Shane-DuBow et al., 1985, Table 30). By 1994, every state
had adopted mandatory minimum sentences; most had several (Austin et
al., 1994). Mandatory minimum sentences apply primarily to drug offenses,
murder, aggravated rape, felonies involving firearms, and felonies commit-
ted by people who have previous felony convictions.

Knowledge about mandatory minimum sentences has changed remark-
ably little in the past 30 years. Their ostensible primary rationale is deter-
rence. The overwhelming weight of the evidence, however, shows that they
have few if any deterrent effects. Analyses finding deterrent effects typically
observe, as we do in Chapter 3, that existing knowledge is too fragmentary
or that estimated effects are so small or contingent on particular circum-
stances as to have no practical relevance for policy making.

Modern findings on case processing under mandatory minimum sen-
tence laws are consistent with the findings of the American Bar Foundation
Survey and the historical studies cited above. The evidence is overwhelming
that practitioners frequently evade or circumvent mandatory sentences, that
there are stark disparities between cases in which the laws are circumvented
and cases in which they are not, and that the laws often result in the imposi-
tion of sentences in individual cases that everyone directly involved believes
to be unjust. The evidence concerning case processing comes primarily
from six major studies (Beha, 1977; Joint Committee on New York Drug
Law Evaluation, 1978; Rossman et al., 1979; Loftin et al., 1983; McCoy
and McManimon, 2004; Merritt et al., 2006). All found that prosecutors
and judges (and sometimes police) in many cases changed their practices to
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avoid the imposition of newly enacted mandatory minimum sentences, that
prescribed harsher punishments were imposed in the remaining cases, and
that overall the laws had few effects on conviction rates.!°

To illustrate, New York State’s Rockefeller Drug Laws required lengthy
mandatory minimum sentences for a wide range of drug offenses. With
great publicity, the legislature authorized and funded 31 new courts to
handle drug cases and expressly forbade some forms of plea bargaining.
Practitioners made vigorous efforts to evade the mandatory sentences and
often succeeded; the remaining cases were dealt with as the law dictated
(National Research Council, 1983, pp. 188-189). Drug felony arrests, in-
dictment rates, and conviction rates all declined after the law took effect.
For those convicted, the likelihood of being imprisoned and the average
length of prison term increased. But the likelihood that a person arrested
for a drug felony would be sent to prison remained the same after the law
took effect—11 percent—as before (Joint Committee on New York Drug
Law Evaluation, 1978).

Massachusetts’ Bartley-Fox Amendment required imposition of a
1-year mandatory minimum prison sentence, without suspension, furlough,
or parole, for anyone convicted of unlawful carrying of an unlicensed
firearm. Two major evaluations of the law’s effects were conducted (Beha,
1977; Rossman et al., 1979), as well as an ambitious secondary analysis
of the data produced by those two studies (Carlson, 1982). The primary
findings were that police altered their behavior, becoming more selective
about whom to frisk, making fewer drug offense arrests, and seizing many
more weapons without making an arrest; charge dismissals and acquit-
tals increased significantly; and the percentage of defendants who entirely
avoided a conviction rose from 53.5 to 80 percent.

The Michigan Felony Firearms Statute created a new offense of possess-
ing a firearm while engaging in a felony, and specified a 2-year mandatory
prison sentence that could not be suspended or shortened by release on
parole and had to be served consecutively with a sentence imposed for the
underlying felony. The Wayne County prosecutor established and enforced
a ban on plea bargaining and launched a major “One with a Gun Gets You
Two” publicity campaign. Findings on the statute’s effects paralleled those
of the above studies. Sizable increases in dismissals occurred; the prob-
ability of conviction declined; and the probability of imprisonment did not
increase, but lengths of sentences increased for those sent to prison. Cases
often were resolved by means of an adaptive response, the “waiver trial,”

10See also Crawford et al. (1998), Crawford (2000), Ulmer et al. (2007), and U.S. Sentenc-
ing Commission (1991) for a discussion of habitual offender laws in Florida and mandatory
minimum sentences in Pennsylvania and in the federal courts, and of how prosecutors often
do not file charges that trigger these sentences.
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in which the judge would convict the defendant of a misdemeanor rather
than the charged felony or, with the prosecutor’s acquiescence, acquit the
defendant on the firearms charge. Another avoidance technique was to
decrease by 2 years the sentence that otherwise would have been imposed
and then add back the mandatory 2-year increment (Heumann and Loftin,
1979; Loftin et al., 1983).

Oregon’s Measure 11, adopted by referendum in 1994, required the
imposition of mandatory minimum prison sentences ranging from 70 to
300 months for anyone convicted of 16 designated crimes (and eventu-
ally 5 more). RAND Corporation evaluators hypothesized that judges and
lawyers would alter previous ways of doing business, especially in filing
charges and negotiating plea bargains, to achieve results they deemed sen-
sible and just. The evaluators expected that relatively fewer people would
be convicted of Measure 11 offenses and more of non-Measure 11 offenses
and that those convicted of Measure 11 offenses would receive harsher
sentences. Their research confirmed these hypotheses. Sizable changes were
observed in charging decisions (fewer Measure 11 crimes, more lesser
crimes) and plea bargaining (fewer pleas to initially charged offenses, more
pleas to lesser included offenses) (Merritt et al., 2006).

New Jersey’s truth-in-sentencing law required those affected to serve 85
percent of their announced sentence. This was not a mandatory minimum
sentence law, but similar hypotheses apply: that charging and bargaining
patterns would change to shelter some defendants and that sentences would
be harsher for those not sheltered. Both hypotheses were confirmed (McCoy
and McManimon, 2004).

Truth-in-sentencing and mandatory minimum sentence (including three
strikes) laws are difficult to reconcile with any mainstream, or even coher-
ent, theory of punishment, as the discussion in the next section shows.
Many of the laws require sentences that are highly disproportionate to sen-
tences received by prisoners convicted of other offenses and, as we show in
Chapter 5, cannot be justified on the basis of their crime prevention effects.

We now step back from this period of policy turbulence and shifting
objectives to assess the changes detailed in this section against three yard-
sticks—the principles of justice that underlie ideas about punishment in
Western thought, the role of scientific evidence in the adoption of sentenc-
ing policies, and the unprecedented racial disparities that have resulted from
the past four decades of policy changes.

PRINCIPLES OF JUSTICE

Reasonable people, including members of this committee, hold differ-
ing views on the purposes and goals of sentencing and punishment. We
believe it is important to discuss principles of justice in relation to criminal
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punishment not to promote any particular view or set of views, but to make
four points.

The first is that normative principles of justice are relevant to deciding
whether a sentencing policy or a decision in an individual case is justifiable
and appropriate. Criminal punishment is the paradigm instance of conflict
between the interests of the state and those of the individual; criminal
convictions can result in losses of property, liberty, and life. Few people
want such decisions to be made casually, arbitrarily, or capriciously. That
this is so can be seen by recognizing how any individual, law-abiding or
not, would want criminal charges against himself or herself handled—
evenhandedly, fairly, and justly. Principles of justice are inherently ger-
mane to thinking about punishments meted out for crime. The second
and third points concern core ideas that recur in coherent sets of views
about just punishments—that punishments should ordinarily be propor-
tionate to the severity of crimes and that they should not be more severe,
or cost more to administer, than makes sense in relation to the goals they
are intended to achieve. These ideas are often (as in the guiding principles
articulated in Chapter 1) referred to as the principles of “proportionality”
and “parsimony.”!! The fourth point is that proportionality and parsimony
have long been widely recognized as important considerations in punish-
ment in all Western countries, including the United States.

Considerations of proportionality and parsimony have fallen into ne-
glect in the United States. Many laws enacted in the 1980s and 1990s re-
quired less serious crimes to be punished more severely than more serious
ones. Examples include mandatory minimum sentence laws requiring lon-
ger terms for people convicted of small sales of drugs than terms typically
imposed for many violent offenses, and the sentencing of people to 25-year
minimum terms for property misdemeanors under California’s three strikes
law. Such laws violate the fundamental principle that punishments should
be proportionate to the seriousness of crimes. Other laws mandating prison
sentences vastly longer than can be justified by their crime prevention effects
violate the principle of parsimony.

Proportionality has been a requirement of every mainstream normative
theory of punishment since the Enlightenment. Retributivists, who believe
that those who commit offenses deserve to be punished for moral reasons,
also believe that punishments must be proportional to the seriousness of
crimes. If, for example, shoplifting were punished more severely than rob-
bery or rape, the law on its face would send the perverse moral message that

HIn earlier times, as in the Model Sentencing Act of the Advisory Council of Judges of the
National Council on Crime and Delinquency (1972), parsimony often was referred to as “the
least restrictive alternative” principle: if several possible punishments would achieve their goals
equally well, the least restrictive or costly one should be used.
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shoplifting is the most serious of the three offenses. Punishing a street-level
seller of a few grams of an illicit substance more harshly then someone who
commits a violent offense likewise implies that an act of violence is less
serious or important than a small sale of drugs.

As an idea and as a term of art, proportionality is commonly as-
sociated with retributivist views.'?> Proportionality, however, is not just
a retributive value. Some form of proportionality is a major component
of all mainstream theories of punishment. Consequentialists, who believe
that punishments can be justified by their crime prevention or other good
effects, also endorse a conception of proportionality (Frase, 2009).'3 They
typically believe that punishment can be justified if the suffering imposed on
a convicted individual prevents greater suffering by others. Thus for conse-
quentialists, punishments should be proportional to the good effects they
will produce. Punishments more severe than is necessary to achieve those
effects waste public resources and impose suffering for no good purpose.

Some people, probably most, subscribe to mixed theories in which
punishments can be justified by their crime prevention effects, but only
if they do not exceed what would be warranted by the seriousness of the
crime. That is, retributive ideas about deserved punishment set upper limits
on what can justly be done to a particular individual, but anticipated crime
prevention effects may be appropriate considerations in deciding what to
do within those limits (e.g., Morris, 1974; Tonry, 1994).14

Restorative justice theories typically take the same position, although
based on different reasoning. John Braithwaite, the most influential restor-
ative justice theorist, offers a negative retributivist account. Proportionality
per se, he argues, is not important. The important objectives are to treat
offenders and victims with respect and concern and to try to repair broken
or damaged relations among the victim, the offender, and the community.
If restorative processes culminate in unanimous agreement among partici-
pants on substantially different consequences for offenders in comparable

12Modern retributivist theorizing dates from the nineteenth-century writings of Kant (1965)
and Hegel (1991). Modern theories differ in details but agree on the core propositions that
offenders deserve to be punished for moral reasons and that punishments should be propor-
tionate to the degree of wrongdoing. Ashworth and colleagues (2009, Chapter 4) and Tonry
(2011b, Part II) survey contemporary theories and theorists.

13Modern consequentialist theorizing dates from the eighteenth- and nineteenth-century
writings of Beccaria (2007) and Bentham (1970, 2008). Modern theories differ in details but
agree on the core propositions that punishments must be justified by their beneficial effects and
should not be more severe than is required to achieve those effects. Ashworth and colleagues
(2009) and Tonry (2011b) survey contemporary theories and theorists.

4Philosophers refer to this as “negative” retributivism (proportionality concerns set maxi-
mum but not minimum limits on punishment), in contrast to “positive” retributivism, in
which proportionality concerns define the appropriate deserved punishment and thus set both
maximums and minimums (Duff, 2001).
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cases, then so be it. At the same time, Braithwaite argues, there is a human
rights limit—the upper bound of proportionate sentences the justice system
might impose (Braithewaite and Pettit, 1990; Braithwaite, 2001).

The ideas just summarized are consistently represented in the philo-
sophical literature as fundamental principles of punishment, but they also
reflect widely held beliefs among the general public. There are good reasons
to believe that most Americans share the notions that punishments should
generally be proportionate to the seriousness of crimes in the retributive
sense and not be wasteful or excessive in the consequentialist sense (Roberts
and Stalans, 1997). A sizable body of public opinion research, for example,
shows that lay people believe punishments should be proportionate to the
seriousness of crimes (e.g., Robinson, 2008, 2013), and there is widespread
agreement within the United States and other countries about the rela-
tive seriousness of different crimes (e.g., Roberts et al., 2003; Darley and
Pittman, 2003; Aharoni and Friedland, 2012).

The principles of justice outlined here provide a useful lens through
which to evaluate sentencing changes over the past 40 years. Many sen-
tences mandated and imposed under current laws are neither proportionate
nor justifiable in terms of their preventive effects. Many street-level drug
traffickers, for example, are mandated to receive minimum prison terms of
5,10, 20, or more years—more severe than punishments received by many
people convicted of robbery, rape, or aggravated assault. These laws violate
retributive ideas about proportionality given that the general public typi-
cally views robberies, rapes, and aggravated assaults as more serious than
most drug sales and deserving of greater punishment (Robinson, 2008).
Nor can such laws be justified in consequentialist terms. Most drug policy
analysts agree that, as discussed further below, imprisoning individual drug
dealers seldom reduces the availability of drugs or the number of traffickers
(Caulkins and Reuter, 2010; Kleiman et al., 2011).

Some three strikes laws—for example, California’s—mandate lengthier
sentences for some property and drug offenses than are required for violent
offenses. These laws violate retributive ideas about proportionality; few
people believe property and drug crimes, even when repeated, are more
serious than violence. These laws also fail consequentialist tests. If the goal
is deterrence, then it makes little sense to threaten harsher penalties for
theft or a small-scale drug sale than for rape; to do so implies that rape is
a less serious offense. If the goal is incapacitation, then it makes little sense
to protect the community by confining those convicted of drug or property
offenses longer than those convicted of violent ones. If the goal is rehabilita-
tion, then it makes little sense to use longer prison terms and incur greater
expense to treat those convicted of property offenses compared with those
convicted of violent offenses. If the goal is reinforcing norms, clarifying val-
ues, or reassuring the public, then it makes little sense to undermine norms
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and obfuscate values by suggesting that theft is more serious than rape, or
to imagine that such perverse messages will reassure the public.

We have summarized these principles to provide a normative frame-
work for thinking about the policies that led to high rates of incarceration
in the United States. In the committee’s view, many of the nation’s policy
decisions that have contributed to high rates of incarceration are inconsis-
tent with the principles of parsimony and proportionality. In Chapter 12,
we argue for a reaffirmation of these fundamental and widely supported
principles in setting punishment policies in the future.

EVIDENCE AND POLICY

Social science evidence has had strikingly little influence on delibera-
tions about sentencing policy over the past quarter century. Many factors
combined to increase sentence lengths in U.S. prisons. They include enact-
ment of mandatory minimum sentence, truth-in-sentencing, three strikes,
and life without possibility of parole laws; discretionary decisions by pros-
ecutors to charge and bargain more aggressively and by judges to impose
longer sentences; and decisions by parole boards to hold many prison-
ers longer, deny discretionary release altogether more often, and revoke
parole more often. Some of these decisions were premised on beliefs or
assumptions about deterrence, incapacitation, or both. From a crime con-
trol perspective, those beliefs and assumptions were largely mistaken (see
Chapter 3).

We acknowledge that the relationship between scientific knowledge
and policy making is complex, as a specialized literature on “research uti-
lization” has long made clear (e.g., Cohen and Lindblom, 1979). A 1978
National Research Council report, Knowledge and Policy: The Uncertain
Connection, notes that numerous social science studies of policy interven-
tions had by then accumulated and that numerous efforts had been made
to increase their relevance to and use for policy making. But the report
observes that “we lack systematic evidence as to whether these steps are
having the results their sponsors hope for . . .” (National Research Coun-
cil, 1978b, p. 5). The committee responsible for a subsequent National
Research Council report, Using Science as Evidence in Public Policy, con-
cluded that the connection between social science knowledge and policy
remained “uncertain” and that “despite their considerable value in other
respects, studies of knowledge utilization have not advanced understanding
of the use of evidence in the policy process much beyond the decades-old
National Research Council (1978b) report” (National Research Council,
2012b, p. 51).

Scholars of policy making have long been skeptical of rational models
of the relationship between research and policy, of the idea that policy
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decisions do or even should flow more or less directly from scientific evi-
dence concerning the likely effects of alternative policy choices. The 2012
National Research Council report observes that “some mixture of politics,
values, and science will be present in any but the most trivial of policy
choices. It follows that use of science as evidence can never be a purely
‘scientific’ matter . . . a dependable and defensible reason will not necessar-
ily be used just because it is available. Re-election concerns, interest group
pressure, and political or moral values may be given more weight and may
draw on reasons outside the sphere of what science has to say about likely
consequences” (National Research Council, 2012b, pp. 15, 17).

We do not disagree with the preceding observations, but note nonethe-
less that consideration of social science evidence has had little influence on
legislative policy-making processes concerning sentencing and punishment
in recent decades. The consequences of this disconnect have contributed
substantially to contemporary patterns of imprisonment.!> Evidence on
the deterrent effects of mandatory minimum sentence laws is just one such
example. Two centuries of experience with laws mandating minimum sen-
tences for particular crimes have shown that those laws have few if any
effects as deterrents to crime and, as discussed above, foster patterns of
circumvention and manipulation by prosecutors, judges, and juries (Hay,
1975). Three National Research Council studies have examined the lit-
erature on deterrence and concluded that insufficient evidence exists to
justify predicating policy choices on the general assumption that harsher
punishments yield measurable deterrent effects (National Research Council,
1978a, 1993, 2012a). Nearly every leading survey of the deterrence litera-
ture in the past three decades has reached the same conclusion (e.g., Cook,
1980; Nagin, 1998, 2013b; Doob and Webster, 2003). Despite those nearly
unanimous findings, during the 1970s, 1980s, and 1990s the U.S. Congress
and every state enacted laws calling for mandatory minimum sentences
(Shane-Dubow et al., 1985; Austin et al., 1994; Stemen et al., 2006).

5We do not mean to imply that scholars at particular times unanimously subscribed to
certain views of what the evidence showed. Wilson (1975) and others (e.g., Bennett et al.,
1996) argue that scientific evidence broadly supported many of the sentencing policy changes
of the 1980s and early 1990s. However, they represented a minority viewpoint. A claim by
Bennett and colleagues (1996), for example, that proposed policies were justified by the exis-
tence of youthful “superpredators” was widely repudiated—including recently by a National
Research Council panel (National Research Council, 2013). The weight of the evidence sup-
porting the conclusions we offer in this section was clear during the 1980s and 1990s, as is
shown by the findings of a series of National Research Council studies (e.g., on deterrence and
incapacitation [National Research Council, 1978a]; on criminal careers [National Research
Council, 1986]; and on sentencing reform initiatives, including mandatory penalties [National
Research Council, 1983]) and elsewhere (e.g., Cohen’s [1983] influential survey of the state of
knowledge about incapacitation).
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In Chapter 5, we also discuss at considerable length the evidence on
the important question of the relationship between high rates of incarcera-
tion and crime. That assessment leads to the conclusion that although the
growth in incarceration rates may have caused a decrease in crime, the mag-
nitude of the reduction is highly uncertain and the results from most studies
suggest that it was unlikely to have been large. The social science evidence
available in the 1980s and 1990s would have predicted such a result.

RACIAL DISPARITIES

Many features of U.S. criminal justice systems—including unwarranted
disparities in imprisonment, invidious bias and stereotyping, police drug
arrest practices, and racial profiling!®—disproportionately affect blacks
and Hispanics (Tonry, 2011a). Table 3-2 shows the most recent available
national data on racial disparities in imprisonment, capital punishment, life
sentences, and sentences of life without possibility of parole for adults and
minors. The disparities are enormous. Racial disparities in imprisonment
and the absolute numbers of black people, especially men, now or formerly
behind bars are major impediments to the creation of an America in which
race does not matter (Alexander, 2010).

Higher rates of black and Hispanic than white imprisonment were
demonstrated in Chapter 2. They are partly caused and substantially ex-
acerbated by the mandatory minimum sentence, three strikes, truth-in-
sentencing, life without possibility of parole, and similar laws enacted in
the 1980s and 1990s. All of these laws mandate especially severe—in recent
decades unprecedentedly severe—punishments for offenses for which black
and Hispanic people often are disproportionately arrested and convicted.!”

16We do not discuss racial profiling by the police in this chapter because the extent to which
it significantly contributes to high levels of incarceration is unclear. Police profiling results in
many more arrests of black people than would otherwise occur. Research on profiling generally
concludes that police stop blacks disproportionately often on sidewalks and streets, but find
contraband at lower rates for blacks than for whites (e.g., Engel and Calnon, 2004; Center
for Constitutional Rights, 2009; Engel and Swartz, 2013).

7In discussing data on race and ethnicity in this chapter, we sometimes refer to “blacks”
and “whites.” At other times, we present data on “Hispanics,” “non-Hispanic whites,” and
“non-Hispanic blacks.” The terms used depend on the data sources on which we draw. Prison
and jail data published by the Bureau of Justice Statistics (BJS) through 1991 classify people
as black and white, with no separate Hispanic category. Since then, national data on jail and
prison populations have used a black, white, and Hispanic classification system. National arrest
data compiled in the Federal Bureau of Investigation’s Uniform Crime Reports and BJS data on
criminal courts and sentencing use only black and white categories, which include Hispanics.

» «
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We focus here primarily on disparities affecting blacks, only occasion-
ally adverting to Hispanics, for several reasons.'® The most important is
that disparities affecting blacks have long been much more acute than
those for any other group. Second, the unique history of slavery, Jim Crow
laws, and legally sanctioned discrimination that ended only 50 years ago
gives particular salience to patterns of disparate treatment affecting blacks.
Third, for the first two reasons, the literature on disparities affecting blacks
is vastly larger.

Understanding extraordinary racial disparities in imprisonment is a
critical challenge facing the nation. As described in Chapter 4, the political
and social context in which current policies unfolded has a pronounced
racial dimension. In this section, we discuss three different kinds of racial
disparity.

The first concerns differences in the probability that blacks and whites
are in prison on an average day. In 2011, for example, the combined fed-
eral and state incarceration rate for non-Hispanic black men (3,023 per
100,000) was more than six times higher than that for non-Hispanic white
men (478). The Hispanic rate (1,238) was slightly more than two-and-one-
half times the white rate (Carson and Sabol, 2012, Table 8).

The second kind of disparity concerns racial differences in rates of
imprisonment relative to group differences in offending. People are sent to
prison because they are convicted of crimes, so it is natural to ask whether
disparities in imprisonment rates correspond to disparities in criminality.
In the 1980s and early 1990s, racial differences in arrests appeared to cor-
respond closely to racial differences in imprisonment for serious violent
crimes but not for property or drug crimes (Blumstein, 1982, 1993). In the
2000s, racial differences in arrests do not correspond closely to racial dif-
ferences in imprisonment for violent, property, or drug crimes (Tonry and
Melewski, 2008; Baumer, 2010).

The third kind of disparity concerns racial differences in sentencing
and case processing after controlling for legally relevant differences among
offenses. A sizable literature has long shown and continues to show that
blacks are more likely than whites to be confined awaiting trial (which in-
creases the probability that an incarcerative sentence will be imposed), to
receive incarcerative rather than community sentences, and to receive longer

8Demographic differences explain in part why imprisonment rates are higher for Hispanics
than for non-Hispanic whites (Tonry, 2012). The Hispanic population is much younger, and,
consistent with research on age-crime curves, proportionately more Hispanics are in their
high-crime ages. In 2008, nearly 44 percent of U.S. Hispanics were under 25, compared with
30 percent of non-Hispanic whites (U.S. Department of Commerce, 2010, Table 10). In 2010,
among people arrested for violent crimes, 42.8 percent were under 25 (Maguire, n.d., Table
4.7.2010).
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sentences. Racial differences found at each stage are typically modest, but
their cumulative effect is significant (Tonry, 2011a; Spohn, 2013).

Disparities in Imprisonment Rates Relative to Population

Racial disparities in imprisonment are of long standing but worsened
substantially in the 1980s and early 1990s. For a century before the 1960s,
black people had been more likely to be held in prison than whites. As
shown in Chapter 2, racial disparities in imprisonment began to rise in
the 1960s and reached all-time highs in the 1980s and early 1990s. In
recent years, differences in incarceration rates have slightly lessened. In
absolute numbers, however, federal and state prisons in 2011 held more
non-Hispanic black (581,000) than non-Hispanic white (516,000) inmates.
In 2012, 13 percent of U.S. residents were non-Hispanic blacks, and 63 per-
cent were non-Hispanic whites.

Disparities in Imprisonment Rates Relative to Offending

The critical question about imprisonment disparities is whether they re-
sult from group differences in criminality or from group differences in how
cases are handled. If racial disparities in imprisonment perfectly mirrored
racial patterns of criminality, then an argument could be made that the dis-
parities in imprisonment were appropriate.'® However, if racial disparities
in imprisonment resulted entirely from differences in case processing, then
they would violate principles of fairness and equal treatment.

Disparities in imprisonment result from a combination of differences in
offending patterns and case processing. Disentangling in detail the respective
roles of each is difficult. Some insights can be gained from comparing data
from victimization surveys on the characteristics of assailants whom victims
can identify, but those data are limited and cover only a small category of
offenses. The closest scholars have come is to compare racial patterns of ar-
rests for particular offenses with racial patterns in imprisonment for those of-
fenses. As Table 3-3 shows, racial disparities in imprisonment have worsened
substantially since the early 1990s relative to racial patterns of involvement
in serious crimes.

A classic and influential analysis of racial disparities in imprisonment
in 1979 (Blumstein, 1982) concluded that racial patterns of arrests “ex-
plained” a large proportion of the disparities, especially for serious violent

9As Chapter 2 shows, however, group differences in imprisonment are strongly associ-
ated with racial and economic differences in education and employment. Important policy
issues concerning the sources of those differences and their remediability would remain to

be addressed.
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TABLE 3-3 Racial Disparities in Imprisonment Not “Explained” by
Arrests, 1979-2008

Offense 1979 (%) 1991 (%) 2004(%) 2008 (%)

Murder and Non-negligent 2.8 -35 11.6 40
Homicide

Forcible Rape 26.3 23.2 18.2

Robbery 15.6 11 37.2 44.7

Aggravated Assault 5.2 58.8 54.7

Larceny 44.3

Larceny/Auto Theft 45.6 39.0

Burglary 33.1 25 455 443

Auto Theft 16.7

Drug Offenses 48.9 50 57.4 66.2

All Offenses 20.5 24 38.9 45.0

» <

NOTE: “All offenses™ includes, in addition to the categories shown, “other violence,” “other

property,” “public order,” and “other/unspecified” offenses.
SOURCES: For 1979: Blumstein (1982); for 1991: Blumstein (1993, Table 2); Baumer (2010);
for 2004: Tonry (2011a, Table 2.4); for 2008: Baumer (2010).

crimes, and for all offenses left only 20.5 percent “unexplained.” For three
serious violent crimes, small fractions of disparities in imprisonment were
unexplained: murder and non-negligent homicide (2.8 percent), aggravated
assault (5.2 percent), and robbery (15.6 percent). For larceny and auto theft
(combined) and drug offenses, nearly half the racial disparity in imprison-
ment was unexplained.

Blumstein reasoned that if the percentages of black and white people
held in prison for a particular offense, say, homicide, closely paralleled
black and white percentages among those arrested, it would be reasonable
to infer that racial patterns of involvement in crime were the primary reason
for disparities in imprisonment. Blumstein’s analysis cannot prove that ra-
cial bias and stereotyping had no or little influence on sentencing patterns.
He argued, though, that it was reasonable to infer that their influence was
relatively small. His conclusions were confirmed by Langan (1985), who
used victim data instead of arrests and prison admission data rather than
population data. Blumstein’s (1982) conclusions also were confirmed by
his subsequent analysis of 1991 data, which found that arrest patterns ex-
plained all but 24 percent of overall disparities in imprisonment (Blumstein,
1993).

Arrest data may be potentially misleading indicators of crime to the
extent that they are distorted by bias in victims’ decisions to report alleged
crimes and in police decisions to record them. Yet there are good reasons to
believe that the racial patterns shown by arrest data are reasonably accurate
indicators of crimes committed, at least for serious violent crimes. Victims’
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descriptions of the racial characteristics of assailants and police data on
victim-offender relationships in homicides have for 30 years indicated, at
least for serious crimes, that racial offending patterns shown in arrest data
do not deviate far from reality (Langan, 1985; Tonry, 2011a, Figure 2.7).

Other, more rigorous methods might be imagined for assessing relation-
ships between racial patterns in crime rates and imprisonment over time
at the aggregate national level, but such studies have not been carried out
and published. Blumstein’s analysis was widely cited over several decades
as providing convincing evidence that bias and stereotyping are not the pri-
mary cause of racial disparities in imprisonment. However, replications us-
ing data for more recent years have found that arrests explain much lower
percentages of imprisonment disparities relative to Blumstein’s early studies.
These findings are consistent with data reported in Chapter 2 on the in-
creasing disjunction between racial patterns in crime and in imprisonment.
Analyses for 2004 (Tonry and Melewski, 2008) and 2008 (Baumer, 2010)
using the same method as that used by Blumstein show that, relative to ar-
rest patterns, racial disparities in imprisonment became much worse in the
twenty-first century compared with those found by Blumstein for 1979 and
1991. For 2004, 39 percent of overall disparities in imprisonment could
not be explained by reference to arrests, and for 2008, 45 percent. Baumer
(2010) concluded that for 2008, 40 percent of disparities in imprisonment
for murder, 45 percent for robbery, 55 percent for aggravated assault, and
66 percent for drug offenses could not be explained by arrest patterns.

Different racial patterns of involvement in violent crime thus are part
of the reason for disparities in imprisonment, but they can explain neither
why disparities increased in the 1970s and 1980s nor why they remain so
high in the twenty-first century. First, no significant shifts in racial patterns
in arrests for violent crimes occurred in the 1970s and 1980s that could
explain why black incarceration rates rose after the 1960s. Second, as
discussed in Chapter 2, the relative over involvement of blacks in violent
crimes has declined significantly since the 1980s.

The reason for increased racial disparities in imprisonment relative to
arrests is straightforward: severe sentencing laws enacted in the 1980s and
1990s greatly increased the lengths of prison sentences mandated for vio-
lent crimes and drug offenses for which blacks are disproportionately often
arrested. These two offense categories, however, raise different behavioral
issues. For reasons of social disadvantage, neighborhood residence, and
limited life chances that disproportionately affect them, blacks relative to
whites have been more involved in violent crime and are more frequently
arrested for such crimes (e.g., Sampson, 1987; Sampson and Wilson, 1995;
Land et al., 1990; see Sampson and Lauritsen [1997] for a review). Thus
one reason why black Americans are disproportionately affected by tougher
sentencing policies for violent crime is that they are more often arrested for
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such crimes—even though the black-white difference in these arrest rates
has been declining since the 1980s.

For drug crimes, the situation is different. As suggested in Chapter 2,
the disproportionate numbers of arrests of black people for drug crimes
bear little relationship to levels of black Americans’ drug use or involve-
ment in drug trafficking (e.g., Western, 2006, pp. 41, 45-48; a detailed
case study of racial disparity in drug arrests is provided by Beckett and
colleagues [2006]). Black people are, however, arrested for drug offenses
at much higher rates than whites because of police decisions to emphasize
arrests of street-level dealers (Beckett et al., 2005, 2006; Mitchell and
Caudy, 2013). Legislative decisions also have specified the longest sentences
for crack cocaine offenses, for which blacks are arrested much more often
than whites. As the late Senator Daniel Patrick Moynihan (1993, p. 362)
observed: “It is essential that we understand that by choosing prohibition
[of drugs] we are choosing to have an intense crime problem concentrated
among minorities.”

Disparities in Sentencing and Case Processing

The committee’s review of the literature justifies the conclusion that
racial bias and discrimination are not the primary causes of disparities in
sentencing decisions or rates of imprisonment. There are differences, but
they are relatively small. No doubt they result partly from the various forms
of attribution and stereotyping discussed below. Minority defendants are,
however, treated differently at several stages of the criminal justice process,
and those differences influence resulting disparities. We agree with the Na-
tional Research Council’s panel on sentencing research that “even a small
amount of racial discrimination is a matter that needs to be taken very seri-
ously, both on general normative grounds and because small effects in the
aggregate can imply unacceptable deprivations for large numbers of people.
Thus even though the effect of race in sentencing may be small compared
to that of other factors, such differences are important” (National Research
Council, 1983, p. 92).

The empirical literature on sentencing documents relatively small racial
differences in the justice system experiences of black and white individuals
with comparable criminal records and convicted of the same crime. Blacks
and Hispanics are more likely than whites to be detained before trial; as
noted earlier, being detained increases the probability that a prison sentence
will be imposed (e.g., Demuth and Steffensmeier, 2004; Spohn, 2009). Al-
though the evidence is not entirely consistent, the clear weight of research
findings is that race and ethnicity affect charging and plea bargaining deci-
sions in both capital and noncapital cases (Crutchfield et al., 1995; Miller
and Wright, 2008; Spohn, 2013).
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Black and Hispanic defendants, all else being equal, are somewhat
more likely than whites to be sentenced to incarceration, and among those
sentenced to incarceration in federal courts to receive somewhat longer
sentences (Crutchfield et al., 2010; Spohn, 2013). Blacks are less likely than
whites to be diverted to nonincarcerative punishments. In states that have
sentencing guidelines, blacks are more likely than whites to receive sen-
tences at the top rather than at the bottom of the guideline ranges (Tonry,
1996). Individual studies present divergent findings, often showing small
disparities by race and ethnicity for men but not for women (or to different
extents), for Hispanics but not for blacks, and for young but not for older
offenders (or in each case vice versa) (e.g., Walker et al., 2006; Harrington
and Spohn, 2007, pp. 40-45). Overall, when statistical controls are used to
take account of offense characteristics, prior criminal records, and personal
characteristics, black defendants are on average sentenced somewhat but
not substantially more severely than whites. As noted above, however, small
differences in this area matter. Spohn (2013, p. 168) concludes her recent
exhaustive survey of disparity research thus: “Whether because of conscious
bias, unconscious stereotypes linking race with crime, or colorblind applica-
tion of racially tinged policies, judges’ and prosecutors’ decisions regarding
bail, prosecution, and sentencing are not racially neutral.”

While there is not convincing evidence of widespread racial bias in
sentencing, there is, in contrast with several decades ago, credible evidence
that black defendants are treated differently. Before 1980, many studies
appeared to show systematic bias in sentencing of black defendants, but
subsequent analyses concluded that failure to control for legally relevant
sentencing factors, such as prior criminal record, seriously undermined the
persuasiveness of those findings (e.g., National Research Council, 1983;
Hagan and Bumiller, 1983). Reviews of subsequent research, however,
concluded that blacks were treated less favorably than whites at a number
of stages—for example, in pretrial detention decisions, prosecutorial charg-
ing decisions, and decisions to impose community rather than incarcerative
punishments—and that the cumulative effect of small differences at each
stage was substantial (e.g., Zatz, 1987; Chiricos and Crawford, 1995;
Mitchell, 2005). Research on death penalty decisions similarly shows that
the race of the victim plays a role in both charging and sentencing decisions
(Sorensen and Wallace, 1999; Lee, 2007); this is especially evident in cases
of interracial violence (Gross and Mauro, 1989; Baldus et al., 1990).

The finding that discernible racial differences exist in sentencing and
case processing is disheartening. Race should not matter when criminal
sentences are imposed. Viewed differently, however, the finding is not sur-
prising. Americans of every racial and ethnic group are influenced by ste-
reotypes about black people’s involvement in crime. This is not to say that
most Americans are bigoted or racist. Few white Americans still believe in
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the racial inferiority of black people, and most believe racial discrimina-
tion is wrong. Among earlier generations of white Americans, the belief
that blacks are racially inferior to whites was commonplace. Those beliefs
largely disappeared after the 1960s, sometimes to be replaced by other
unflattering stereotypes (Unnever, 2013). Since the 1970s, large majori-
ties of whites have favored integrated schools, accepted having blacks as
neighbors, and believed that blacks and whites are of equal intelligence
(Thernstrom and Thernstrom, 1997, pp. 498-501). One typical and detailed
survey of research on racial attitudes concluded that Americans’ endorse-
ment of racial equality norms is nearly universal:

Almost all whites genuinely disavow the sentiments that have come to
be most closely associated with the ideology of white supremacy—the
immutable inferiority of blacks, the desirability of segregation, and the
just nature of discrimination in favor of whites. In this sense, nearly every
white person today has a genuine commitment to basic racial equality in
the public sphere (Mendelberg, 2001, pp. 18-19).

Comprehensive recent surveys of a range of literatures on racial attitudes
have reached similar conclusions (e.g., Krysan, 2012).20

Whites, and members of other groups, nonetheless are influenced by
racial stereotypes (Kirschenman and Neckerman, 1991). Sociologists use
the term “statistical discrimination” to describe the attribution of char-
acteristics of groups to individuals (Wilson, 1987) as when, for example,
employers’ preconception that inner-city minority men are less likely than
others to be reliable workers leads them to reject reliable applicants (Pager,
2007). These issues are discussed further in Chapter 8.

Several literatures document the existence and force of racial stereotyp-
ing about crime and criminals. The media commonly portray a world of
black offenders and white victims. When asked to describe typical violent
criminals and drug dealers, white Americans often describe black individu-
als (e.g., Entman, 1992; Reeves and Campbell, 1994; Beckett and Sasson,
2004). Research on the influence of skin tone and stereotypically African
American facial features shows that negative stereotypes operate to the det-
riment of blacks in the criminal justice system. They cause black individuals
to be punished more severely than whites, and among blacks they cause
dark-skinned people and people with distinctively African American facial

20This does not mean that racial anxieties and attitudes toward criminal justice have ceased
to matter. Racial resentments and anxieties are major predictors of whites’ support for harsh
sentencing and punishment policies and their opposition to increased public expenditure on
social welfare programs (Bobo and Johnson, 2004; Bobo and Thompson, 2006; Peffley and
Hurwitz, 2010; Unnever, 2013).
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features to be punished more severely than light-skinned people and people
with more European features.

This form of stereotyping, known as “colorism,” places darker-skinned
American blacks at a comparative disadvantage in most spheres of life
(Hochschild and Weaver, 2007).2! Dark skin evokes fears of criminality
(Dasgupta et al., 1999) and is an easily remembered characteristic of a
purportedly criminal face (Dixon and Maddox, 2005). For example, an
analysis of more than 67,000 male felons incarcerated in Georgia showed
that controlling for type of offense, socioeconomic characteristics, and
demographic factors, dark-skinned blacks received longer sentences than
light-skinned blacks: light-skinned black defendants received sentences in-
distinguishable from those of whites, while longer sentences were received
by medium-skinned (a year longer on average) and dark-skinned (a year
and a half longer on average) black defendants (Hochschild and Weaver,
2007, p. 649).

Studies of Afrocentric feature bias take the analysis one step further
(Blair et al., 2004). The evidence confirms the hypothesis that stereotypi-
cally African American facial features (e.g., dark skin, wide nose, full lips)
influence decision makers’ judgments (Blair et al., 2002, 2005; Eberhardt et
al., 2004). Pizzi and colleagues (2005, p. 351) measured facial features of
black and white defendants and concluded that practitioners treated differ-
ently not only black but also white defendants with such features:

Racial stereotyping in sentencing decisions still persists. But it is not a
function of the racial category of the individual; instead, there seems to
be an equally pernicious and less controllable process at work. Racial ste-
reotyping in sentencing still occurs based on the facial appearance of the
offender. Be they white or African American, those offenders who possess
stronger Afrocentric features receive harsher sentences for the same crimes.

Even death penalty decisions are influenced by facial features. Look-
ing at cases in Philadelphia in which death had been a possible sentence,
Eberhardt and colleagues (2006, p. 383) “examined the extent to which
perceived stereotypicality of black defendants influenced jurors’ death-
sentencing decisions in cases with both white and black victims.” With
stereotypicality as the only independent variable, 24.4 percent of black
defendants rated below the median in having stereotypical black features

21Colorism is defined as the “tendency to perceive or behave toward members of a racial cat-
egory based on the lightness or darkness of their skin tone” (Maddox and Gray, 2002, p. 250).
Empirical research on the subject is comparatively new, but the phenomenon is old. Seventy
years ago, Myrdal (1944, p. 697) observed in An American Dilemma: The Negro Problem and
Modern Democracy, “Without a doubt a Negro with light skin and other European features
has in the North an advantage with white people.”
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were sentenced to death, compared with 57.5 percent of those rated above
the median.

The Implicit Association Test (IAT),22 which has been taken by mil-
lions of people, was developed by psychologists to assess people’s attitudes
toward members of different groups. The IAT results have consistently
shown that implicit bias against blacks is “extremely widespread” (Jolls and
Sunstein, 2006, p. 971) and demonstrate the existence of unconscious bias
by whites against blacks (Rachlinski et al., 2009).23 It would be remarkable
if criminal justice practitioners were not affected by this bias.2*

CONCLUSION

A number of lessons emerge from this look back at the past four de-
cades of changes in sentencing policy. Successive waves of change swept the
nation, some affecting all or most states. During the 1970s, experiments
with voluntary sentencing guidelines were undertaken in many states, and
all but one state enacted mandatory minimum sentence laws typically re-
quiring minimum 1- or 2-year sentences or increases of 1 or 2 years in the
sentences that would otherwise have been imposed. During the 1980s, the
federal government and nearly every state enacted mandatory minimum
sentence laws for drug and violent crimes, typically requiring minimum
sentences of 5, 10, and 20 years or longer. During the 1990s, the federal
government and more than half the states enacted truth-in-sentencing and
three strikes laws. Almost all of the states now have life without possibility
of parole laws. Voluntary guidelines and statutory determinate sentencing
laws proved ineffective at achieving their aims of increasing consistency and
diminishing racial and other unwarranted sentencing disparities. There is

22The IAT asks individuals to categorize a series of words or pictures into groups. Two
of the groups—“black” and “white”—are racial, and two are characterizations of words as
“good” or “pleasant” (e.g., joy, laugh, happy) or “bad” or “unpleasant” (e.g., terrible, agony,
nasty). To test for implicit bias, one version of the IAT asks respondents to press one key on
the computer for either “black” or “unpleasant” words or pictures and a different key for
“white” or “pleasant” words or pictures. In another version, respondents are asked to press
one key for “black” or “pleasant” and another key for “white” or “unpleasant.” Implicit bias
is defined as faster responses when “black” and “unpleasant” are paired relative to “black”
and “pleasant.”

23People taking the IAT at the Project Implicit website are regularly warned that they may
find the results of their own test disturbing: “Warning: This test has been taken more than one
million times, and the results usually reveal some degree of bias” (http://www.understanding-
prejudice.org/iat/ [February 28, 2014]).

24Almost all demographic groups show a significant implicit preference for whites over
blacks. The major exception is blacks: equal proportions show implicit preferences for blacks
and for whites, but unlike whites they do not show a preference for their own group. The
consensus view of the existence of implicit racial bias is based on the results of millions of
tests of every imaginable group in the population.
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little convincing evidence that mandatory minimum sentencing, truth-in-
sentencing, or life without possibility of parole laws had significant crime
reduction effects. But there is substantial evidence that they shifted sentenc-
ing power from judges to prosecutors; provoked widespread circumvention;
exacerbated racial disparities in imprisonment; and made sentences much
longer, prison populations much larger, and incarceration rates much higher.

The policy initiatives that swept the nation were by and large ineffec-
tive at creating just, consistent, and transparent sentencing systems. The
more targeted approaches—parole and presumptive sentencing guidelines,
especially when incorporating prison capacity constraints—were effective.
Both parole and presumptive sentencing guidelines, when well designed
and implemented, can demonstrably improve consistency, reduce disparity,
and make these critical decisions more transparent. Presumptive sentencing
guidelines incorporating prison capacity constraints offer a proven method
for setting sentencing priorities, minimizing disparities, controlling prison
population growth, and managing correctional budgets.

The evidence discussed in this chapter points to four main findings.

First, law reform initiatives aimed at achieving greater fairness, con-
sistency, and transparency in sentencing have achieved their goals more
successfully than initiatives aimed at achieving greater severity, certainty,
and crime prevention.

Second, social science evidence on the effectiveness of sanctions and the
operation of the justice system informed the development of parole and sen-
tencing guidelines but had little influence on the development of initiatives
aimed at achieving greater severity, certainty, and crime prevention. The
evidence base on sentencing is broader and deeper now than in the 1980s
and 1990s, but the primary findings have not changed significantly since
they were disseminated in a series of National Research Council reports
between 1978 and 1986.

Third, initiatives aimed at achieving greater severity, certainty, and
crime prevention were largely incompatible with fundamental and widely
shared ideas about just punishment that have characterized the United
States and other Western countries since the Enlightenment. Many of the
punishments imposed under the new laws have violated the principle of
proportionality—that punishment should be proportionate to the indi-
vidual’s culpability and the gravity of the offense. Many also have violated
the principle of parsimony—that punishments should be no more severe
than is required to achieve their legitimate purposes.

Fourth, racial and ethnic disparities in imprisonment reached extreme
and unprecedented levels in the 1980s and 1990s and have since remained
at deeply troubling levels. They are partly caused and significantly exac-
erbated by recent sentencing laws aimed at achieving greater severity, cer-
tainty, and crime prevention and by law enforcement strategies associated
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with the war on drugs. They also result partly from small but systematic
racial differences in case processing, from arrest through parole release, that
have a substantial cumulative effect. And they are influenced by conscious
and unconscious bias and stereotyping that remain pervasive in America
despite the near disappearance of widespread beliefs about racial superior-
ity and inferiority.
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occur by accident. As discussed in Chapter 3, they resulted from a

series of policy decisions that were intended to increase the severity
of sanctions. Less well understood are the underlying causes of this turn
toward tougher sanctions.

This chapter examines the social, political, economic, and institutional
forces that help explain why politicians, policy makers, and other public fig-
ures responded to changes in U.S. society in the decades after World War 11
by pursuing harsher practices, policies, and laws—and why they succeeded.
Running through those explanations is a uniquely American combination of
crime, race, and politics that shaped the adoption of more punitive criminal
justice policies. The salient forces include social and political unrest follow-
ing World War II, especially in the 1960s; a major electoral realignment as
the Democratic Party divided over civil rights and other issues and as the
Republican Party became competitive in the south for the first time since
Reconstruction; a decades-long escalation in national crime rates beginning
in 1961; and major transformations in urban economies that included the
disappearance of many well-paid jobs for low-skilled workers. They also
include distinctive features of American political institutions, including
the election and partisan political appointment of judges and prosecutors,
a winner-take-all two-party electoral system, and the use of ballot initia-
tives and referenda in some states to develop criminal justice policy. These
conditions made the United States more vulnerable than other developed
democracies to the politicization of criminal justice in a punitive direction.

The growth of the penal system and high rates of incarceration did not
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The shift in criminal justice practices, policies, and laws in the post-
war era that resulted in high incarceration rates was distinctive. It was a
departure in some important ways from the historical experience of the
United States prior to World War II. It was also distinct from the experi-
ence of many other Western countries during the latter part of the twentieth
century.

Before World War II, the making, implementation, and enforcement of
criminal justice policy in the United States were almost exclusively within
the purview of the states or local authorities, not the federal government.
From the 1940s onward, public officials and policy makers at all levels of
government—from federal to state to local—increasingly sought changes in
judicial, policing, and prosecutorial behavior and in criminal justice policy
and legislation. These changes ultimately resulted in major increases in the
government’s capacity to pursue and punish lawbreakers and, beginning in
the 1970s, in an escalation of sanctions for a wide range of crimes. Fur-
thermore, criminal justice became a persistent rather than an intermittent
issue in U.S. politics. To a degree unparalleled in U.S. history, politicians
and public officials beginning in the 1960s regularly deployed criminal jus-
tice legislation and policies for expressive political purposes as they made
“street crime”—both real and imagined—a major national, state, and local
issue.

Although rising crime rates are a key part of this story, it is only by
examining those trends within their social, political, institutional, and his-
torical context that one can understand the underlying causes of the steep
increase in incarceration rates. Most other Western countries experienced
rising crime rates beginning in the 1960s. However, because of underlying
differences in the social, political, economic, and institutional context, other
Western countries did not respond to increased crime by adopting markedly
harsher policies and laws.!

This chapter examines the conditions for the emergence of a criminal
justice system characterized by harsh policies, practices, and laws and
unprecedented high rates of incarceration: the beginnings in the 1940s
of efforts made at the federal level to change criminal justice policies and
practices nationally; a growing federal role in crime policy, the political
impact of rising crime rates after 1961, the subsequent political and elec-
toral realignment triggered by the civil rights movement, the wars on drugs
declared by President Nixon and his successors, rising public anxiety about
crime and the influence of racial factors on those attitudes, U.S. political

As discussed in Chapter 2, the U.S. incarceration rate is approximately 5 to 12 times the
rates in other Western countries and Japan. That said, some Western countries have embraced
harsher policies in recent years, but nowhere near the extent of the United States (Tonry,
2007a).
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institutions and culture, and growing economic distress in U.S. cities in the
1970s and 1980s.

THE POLITICS OF CRIME AND CRIMINAL JUSTICE
FROM THE 19408 TO THE EARLY 1960S

Concerns about crime and criminal justice have surfaced periodically
as major issues in U.S. politics at the national, state, and local levels, dat-
ing back to the nation’s founding. While the committee members varied in
their views on the weight to be given to the political origins of crime policy
before the 1960s, it is clear that the poor and racial and ethnic minorities
often were associated with the problem of crime in policy debates and
popular culture throughout the nation’s history.

The problem of crime has been central to discussions of a number of
leading issues, including the meaning and significance of the American
Revolution, the rise and fall of slavery and the convict-leasing system, Re-
construction, the modernization of the south, economic development, and
race relations. In the late nineteenth and early twentieth centuries, national
campaigns were waged against specific categories of crimes and types of
lawbreakers, including family violence, prostitution, alcohol, gangsters,
ransom kidnappings, marijuana use, sexual psychopaths, juvenile delin-
quents, and organized crime. These highly publicized campaigns often
marked certain groups as inherently “criminal,” including, depending on
the moment, the Irish, Mexicans, African Americans, and single women
(Gross, 2006; Hicks, 2010, Chapter 7; Muhammad, 2010; Chavez-Garcia,
2012; Blackmon, 2009; Stewart-Winter, forthcoming; Gottschalk, 2006,
Chapter 3; Musto, 1999).

The country’s criminal justice apparatus developed fitfully in the course
of these intense and often morally and racially charged campaigns. These
efforts typically produced at most a relatively small rise in the incarcerated
population—not the very large and sustained shift toward harsher penal
policies and consequences of the sort witnessed since the 1970s. Neverthe-
less, they left increasingly fortified law enforcement institutions in their
wake (McLennan, 2008; Blue, 2012; Janssen, 2009; Murch, 2010, Chap-
ter 3; Gottschalk, 2006). This proved important in the second half of the
twentieth century as a growing number of politicians, policy makers, and
other public figures chose to respond to the social and political turmoil that
gripped the country from the 1940s to the 1970s and to the rise in crime
rates in the 1960s by greatly expanding the nation’s penal capacity.

How issues of crime and disorder were framed and debated in the
context of this turmoil helps explain why the United States embarked on
an unprecedented prison expansion that has lasted for four decades. The
country had experienced crime waves prior to the 1960s, but they did not
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result in a sustained and increasing reliance on incarceration in criminal
justice policy. Furthermore, these earlier crime waves did not spur sus-
tained and wide-scale political attacks on judges, other public figures, and
experts who sought to stem crime by addressing its structural causes and
who emphasized the rehabilitation of lawbreakers rather than increased
incapacitation and retribution.

There is a long history in the United States of debates over criminal
justice policy, often in relation to the issues of race and civil rights. To many
African Americans and Mexican Americans, dramatic, often violent con-
frontations in the years immediately after World War II illustrated serious
problems of bias on the part of police forces. These confrontations included
the lynching of black veterans returning home to the south after World
War II; the numerous clashes between long-time white residents and new
black and other migrants in U.S. cities, notably the infamous “Zoot Suit
Riots” in Los Angeles in 19422 and the 1943 race riot in Detroit; and rising
urban-suburban tensions with the rapid expansion of suburbia after the war
(Sugrue, 1996; Murakawa, forthcoming; Mazon, 1984; Kruse and Sugrue,
2006; Theoharis and Woodard, 2003). These developments led many to
demand that more attention be paid to episodes of police brutality as well
as to police inaction in the face of organized and wide-scale white violence.

During this period, whites in the south and increasingly in the north
also demanded that greater attention be paid to problems of crime and
disorder. Many of them believed that these problems could be solved only
with tougher laws; tougher sanctions; and tougher police, prosecutors,
and judges. They sought greater protection from what they perceived to
be disorderly protests by blacks and their allies seeking to desegregate U.S.
society. Arguing that integration breeds crime, they sought an expanded
criminal justice apparatus as a way to stem what they perceived as the in-
creased lawlessness of blacks and their supporters who were challenging the
Jim Crow regime (Sugrue, 1996; McGirr, 2002; Biondi, 2006; Countryman,
2007; Thompson, 2001; Jones, 2010; Murakawa, forthcoming; Weaver,
2007).

In response to this unrest and other political pressures at home and
abroad, President Harry S. Truman and his supporters invoked the need
for more “law and order” as they sought a greatly expanded role for the
federal government in the general administration of criminal justice and
law enforcement at the local and state levels and in the specific prosecution

2In the Zoot Suit Riots, Mexican American youths became the targets of violence by rioting
white sailors following the release of inflammatory reports by government agencies suggest-
ing that Mexicans had a greater propensity to crime because of their cultural inferiority and
certain psychological characteristics (Grebler et al., 1970).
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and punishment of civil rights crimes.? They introduced a flurry of bills in
the 1940s and 1950s aimed at offering federal assistance to improve local
and state police forces by making them more professional and providing
them better equipment and training. They also proposed numerous mea-
sures to expand the federal role in areas that historically had been almost
exclusively within the purview of states and municipalities, such as regula-
tion of police brutality, antilynching measures, and anticonspiracy statutes
(Murakawa, forthcoming).

Most of these bills were not enacted. However, all this legislative activ-
ity in the 1940s and 1950s deeply influenced how future discussions of law
and order, crime, and the federal role in law enforcement would unfold. In
advocating these measures, Truman and his allies helped establish a federal
role in state and local law enforcement. They also hoped that greater pro-
cedural protections would ensure that members of minority groups would
be treated fairly in the criminal justice system. By rendering the criminal
justice system more legitimate in the eyes of minority groups, such protec-
tions, in their view, would eliminate a main source of protests and political
discontent and also an important cause for criminal behavior on the part
of groups that did not view the system as fair and legitimate (Murakawa,
2008).

The American Bar Foundation’s expansive research agenda in the 1950s
and 1960s on the problem of discretion and arbitrary power also was a
contributing factor to the political push for more uniformity, neutrality, and
proceduralism in law enforcement and sentencing. Two other key factors
were the American Legal Institute’s project to devise a Model Penal Code
(to guide sentencing policy) and the Warren Court’s series of decisions
expanding the procedural rights of suspects, defendants, and prisoners
(Stuntz, 2011, pp. 266-267; Murakawa, forthcoming).

This was the context in which Barry Goldwater, the Republican presi-
dential nominee, ran a stridently law-and-order campaign in 1964 that
sought white electoral support through explicit and implicit race-based ap-
peals and denunciations of the civil rights movement.* From then on, the
law-and-order issue became a persistent tripwire stretching across national
and local politics. Politicians and policy makers increasingly chose to trigger
that wire as they sought support for more punitive policies and for expan-
sion of the institutions and resources needed to make good on promises to
“get tough.” In the past, crime and punishment concerns would burst on

3In signing the executive order creating the Presidential Committee on Civil Rights in De-
cember 1946, Truman lamented how in some places “the local enforcement of law and order
has broken down, and individuals—sometimes ex-servicemen, even women—have been killed,
maimed, or intimidated” (President’s Committee on Civil Rights, 1947, p. vii).

4See Appendix A for a supplementary statement by Ricardo Hinojosa on this sentence and
other similar committee findings in this chapter.
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the scene and then usually recede without leaving behind a massive increase
in the state’s penal capacity. After 1964, however, the issue of law and order
did not ebb, for several reasons discussed below.

THE JOHNSON ADMINISTRATION AND THE WAR ON CRIME

The social, political, and economic pressures that northern and south-
ern whites felt from the Second Great Migration and from the civil rights
movement persisted and intensified in the 1960s and 1970s. Leading public
figures and their supporters—including mayors of large northern cities,
such as Frank Rizzo of Philadelphia and Richard J. Daley of Chicago, and
conservative southern Democrats, such Sen. Sam Erwin and Sen. Strom
Thurmond—began calling for even more law enforcement power in re-
sponse to rising crime rates and the demands of blacks for greater rights
in the cities to which they had migrated. In response to these pressures,
the Johnson Administration reformulated the law-and-order problem and
expanded federal support for crime policy. Because Johnson-era initiatives
expanded the role of the federal government in state and local crime policy
but did not directly promote harsher penal policy, there are a variety of
views on the significance of these measures for later policy. For some of the
committee members, Johnson’s initiatives laid some of the most important
foundations for the “war on crime.”

When President Johnson launched the war on crime,® he linked it to his
war on poverty and to the need to address the “root causes” of crime. This
approach suggested investing more in education, health, welfare, and other
social and economic programs, not just law enforcement. Numerous presi-
dential and other national commissions assembled in the late 1960s and
early 1970s also highlighted the social and ecological dimensions of crime
prevention.® But the root causes approach lost out for several reasons.

While conservatives fashioned a coherent point of view on the crime
and punishment issue during these years, liberals had trouble finding a
clear voice on the issue (Flamm, 2005, p. 124). As mentioned earlier, some
liberals had been arguing since the 1940s for greater investments in law
enforcement. They also had been arguing for more neutral procedures to

5See http://www.presidency.ucsb.edu/ws/?pid=27478 [February 2014] for President’s
Johnson’s “Special Message to the Congress on Crime and Law Enforcement” in 1966.

¢The President’s Commission on Law Enforcement and Administration was convened in
March 1965 and issued its report in 1967; the National Advisory Commission on Civil
Disorders—known more frequently as the “Kerner Commission” or the “Riot Commission”—
was formed in the summer of 1967 and issued its report in 1968; the National Commission
on the Causes and Prevention of Violence was formed in 1968 and issued its report in 1969
(Haney, 2010; Flamm, 2005); and the National Advisory Commission on Criminal Justice
Standards and Goals was created in 1971 and issued six reports in 1973.
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resolve the law-and-order problem, which they characterized primarily as
an issue of police brutality, organized white violence against those who
challenged the color line, and discriminatory enforcement of laws. Others
had been arguing for this greater investment in law enforcement, but for
more punitive reasons. In short, strengthening investments in cities and
social programs to mitigate the stresses and strains of the Great Migration
had long been a secondary priority for many liberals, along with enhancing
law enforcement and professionalizing the police.

In 1965, with strong support from the Johnson Administration, Con-
gress enacted the Law Enforcement Assistance Act. This legislation es-
tablished the Office of Law Enforcement Assistance to award grants and
administer other programs aimed at improving and expanding law enforce-
ment, court administration, and prison operations at the state and local
levels. The dollar amounts involved were small, but the political significance
was considerable. This measure engaged the federal government in crimi-
nal justice and law enforcement, both rhetorically and substantively, to an
unprecedented degree (Flamm, 2005; Thompson, 2010).

The 1965 act garnered strong support spanning the political spectrum.
Liberal Democrats, who had been ardently pushing since the 1940s for
more proceduralism, neutrality, and uniformity in policing practices and
sentencing policies, generally supported the act. Some of them rallied for
greater police professionalism in the hope that this would yield racial fair-
ness and thus reduce political unrest and crime among minority groups.
Some of them also viewed an increase in expenditures on the police as com-
plementing the recent series of Supreme Court decisions that had expanded
procedural rights for suspects and defendants. In contrast, conservatives
in both parties sought to use the expansion of federal involvement in law
enforcement as a means of empowering police to deal forcefully with urban
unrest. Many of them also hoped to counteract the Warren Court decisions
that in their view had procedurally handcuffed the police and prosecutors
(Kamisar, 2005; Allen, 1975). Thus, with mixed motivations, both liberals
and conservatives helped clear the political ground for this and subsequent
measures that expanded the criminal justice system and ultimately gave lo-
cal, state, and federal authorities increased capacity for arrest, prosecution,
and incarceration.

In 1965, Johnson also established the President’s Commission on Law
Enforcement and Administration of Justice. Three years later, Congress
enacted the controversial Omnibus Crime Control and Safe Streets Act of
1968 in response to the commission’s findings. Liberals were generally sup-
portive of initial drafts of this legislation, which provided federal grants to
police for equipment, training, and pilot programs and also greater federal
investments in rehabilitation, crime prevention, and alternatives to incar-
ceration. But as the bill moved through the legislative process, southern

Copyright © National Academy of Sciences. All rights reserved.



The Growth of Incarceration in the United States: Exploring Causes and Consequences

THE UNDERLYING CAUSES OF RISING INCARCERATION 111

Democrats and their Republican allies were able to substantially modify the
final bill (Flamm, 2005, Chapter 7). They added funding formulas that gave
state governments—not cities or the federal government—great leeway to
distribute the large amounts of federal money that would be funneled over
the years through the new Law Enforcement Assistance Administration.
Furthermore, they successfully inserted provisions on wiretapping, confes-
sions, and use of eyewitnesses that curtailed the procedural protections that
had been extended by Supreme Court decisions (Flamm, 2005).

Still, some liberals viewed passage of the Safe Streets Act as another
important step toward modernizing, professionalizing, and federalizing
the criminal justice system. A number of them also saw it as an important
mechanism for containing the growing social and political unrest in their
own cities and states (Murakawa, forthcoming; Hinton, 2012). However,
many other liberals were strongly opposed to the measure. They objected
to what they saw as an emphasis on law enforcement solutions as the cost
of addressing the “root causes” of crime. They also were strongly opposed
to several provisions in the bill that they viewed as an inappropriate erosion
of core civil liberties.

The assassination of Robert F. Kennedy in June 1968, near the end of
the primary season, helped tip the balance in favor of the Safe Streets Act
(Flamm, 2005, pp. 138-140; Simon, 2007, pp. 49-53). Two weeks after the
assassination, Johnson signed the Safe Streets Act, though with considerable
reluctance. He calculated that a veto might result in even harsher legislation
and could irreparably harm Vice President Hubert Humphrey’s campaign
for the presidency (Flamm, 2005, p. 140).

LAW AND ORDER AND THE RISING CRIME RATE

The national crime rates had started to turn upward in 1961, and
they continued rising through 1981. The lack of political consensus at the
time on the causes of the increase in violent crime and what to do about
it served to increase public concern. Fear of crime continued to provide
political opportunities for candidates and office-holders even after crime
rates began to fall. The responses of politicians, policy makers, and other
public figures to rising crime rates were political choices not determined by
the direction in which the crime rate was moving. Certain features of the
social, political, and institutional context at the time help explain why in
the U.S. case, those choices ultimately entailed embracing harsher policies
rather than emphasizing other remedies (such as greater public investment
in addressing the root causes of crime and in developing alternatives to in-
carceration), as well as stoking public fears of crime even after crime rates
had ceased to increase.
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Republican Party leaders were in an especially good position during
these years to tap into public fears and anxieties about crime and to turn
crime into a wedge issue between the two parties. As the Democratic Party
split over civil rights issues, the south became politically competitive for the
first time since the end of Reconstruction a century earlier. This develop-
ment ushered in a major political realignment. Furthermore, key features
of the political structure of the United States, which are discussed in greater
detail below, made it especially vulnerable to politicians seeking to exploit
public fears concerning crime and other law-and-order issues.

Rates for most serious crimes counted in the Uniform Crime Reports
(UCR), compiled by the Federal Bureau of Investigation (FBI), increased
significantly after 1961. Between 1964 and 1974, the U.S. homicide rate
nearly doubled to 9.8 per 100,000,” and rates of other serious crimes also
jumped. The homicide rate continued to oscillate around a relatively high
rate of 8 to 10 per 100,000 until the early 1990s, before beginning a steady
and significant drop that has since continued. Other Western countries have
experienced strikingly similar patterns in their crime rates, although from
smaller bases (Tonry, 2001).

The rise in homicide rates was concentrated geographically and de-
mographically. As far back as the 1930s, the homicide rate for blacks in
northern cities was many times the rate for whites (Lane, 1989). The gap in
black-white homicide rates widened further over the course of the Second
Great Migration as millions of blacks moved to urban areas outside the
south, and it continued to grow thereafter (Jacoby, 1980).% The homicide
rates in poor neighborhoods of concentrated disadvantage often were many
times higher than those in affluent urban neighborhoods. Before crime rates
began their steep drop in the early 1990s, the homicide rate among young
black men aged 18 to 24 was nearly 200 per 100,000, or about 10 times
the rate for young white men and about 20 times the rate for the U.S.
population as a whole (Western, 2006, p. 170). Unfortunately, historical
data on homicides among Latinos have been largely missing or unreported
in existing official sources such as the UCR. Still, homicide rates for Latinos
in 2005 were 7.5 per 100,000, as compared with 2.7 for white non-Latinos
(Vega et al., 2009). The disparities are more pronounced for young men
aged 15 to 24, with 31 deaths per 100,000 for Latinos compared with 10.6
for white non-Latinos.

Like the Great Migration, earlier waves of immigration from Ire-
land and southern and central Europe that flowed into U.S. cities in the

7The national homicide rate stood at 5.1 in 1960 and fluctuated around that level until
1964, when it was at 4.9.

8Pre-1980 homicide data are from the Historical Violence Database, available: http://cjrc.
osu.edu/researchprojects/hvd/ [February 2014]; post-1980 homicide data are from the annual
volumes of the UCR.
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nineteenth and early twentieth centuries prompted “widespread fears and
predictions of social deterioration,” including public alarm that crime
would rise as the number of immigrants rose in U.S. cities (MacDonald
and Sampson, 2012, p. 7). Yet in the early twentieth century, a “hopeful
vision of white criminality” eventually took hold in the wake of waves of
immigration from Europe (Muhammad, 2010, p. 98). This vision grew out
of the view that white criminality in urban areas was rooted primarily in the
strains of industrial capitalism and urban life. Thus, policy makers, legisla-
tors, and social activists in the Progressive era sought to ameliorate those
strains by pressing for greater public and private investments in education,
social services, social programs, and public infrastructure in urban areas
with high concentrations of European immigrants. The empirical findings of
leading sociologists of the early twentieth century (Sutherland, 1947; Sellin,
1938) bolstered claims in the public sphere that “it was not immigration
per se that accounted for social ills” but the poor living conditions in those
overcrowded, unhealthy urban areas that tended to be magnets for immi-
grants entering the United States (MacDonald and Sampson, 2012, p. 7).

In contrast, the country responded to the rise in urban crime rates that
followed the influx of many African Americans into U.S. cities and of many
Mexicans into southwestern states by adopting increasingly punitive poli-
cies. For example, the rise in Mexican immigration to communities in the
southwest was associated with increases in arrests without cause, denial
of legal counsel, and harsh tactics ranging from interrogation sessions to
beatings (Grebler et al., 1970). Research also suggests that the federal anti-
marijuana law of 1937 was directed primarily against Mexican Americans
(Hoffman, 1977).

POLITICAL AND ELECTORAL REALIGNMENT

Democrats were divided on how to respond to the increase in the crime
rate. This split, together with deep differences over civil rights, the Vietnam
War, and a series of controversial U.S. Supreme Court decisions that ex-
tended the rights of defendants, created a ripe opportunity for the political
ascent of the Republican Party in states and localities where the Democratic
Party had long been dominant, notably in the south and the southwest and
in the growing suburbs around northern cities. Many leading Republican
candidates and office-holders began developing political strategies that used
the crime issue to appeal to white racial anxieties in the wake of the bur-
geoning black power movement and the gains of the civil rights movement.’

Some liberals interpreted the rise in the crime rate that occurred in
the 1960s-1970s as a less serious threat to public safety than it was being

9See Appendix A for a supplementary statement by Ricardo Hinojosa on this sentence and
other similar committee findings in this chapter.
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depicted by conservative politicians and in the media. They viewed height-
ened public fears over crime as a by-product of political posturing and
an artifact of inaccurate and misleading statistics. For example, Nicholas
Katzenbach, who served as U.S. attorney general in the early years of the
Johnson Administration, maintained that the crime figures were inconclu-
sive and that false information about crime often intimidated or misled the
general public (Flamm, 2005, p. 125).

It does appear that the UCR data exaggerated the extent and duration
of the crime increase for certain offense categories (Flamm, 2005, pp. 125-
126; Ruth and Reitz, 2003).'% Prior to 1973, when the U.S. Department
of Justice began its yearly household survey of crime victims (the National
Crime Victimization Survey), the UCR were the major source of national-
level crime statistics. These data, which were recorded and collated by local
police departments and then reported to the FBI, were often systematically
skewed in recording and reporting, due in part part to incentives to record
more crime in order to receive more government funding to combat crime
(Ruth and Reitz, 2003; Thompson, 2010).!

Those liberals who did take the crime jump seriously often failed to
challenge conservatives when they conflated riots, street crime, and political
activism, especially on the part of African Americans and their supporters,
and when they attributed the crime increase to the launch of the Great Soci-
ety and to the mixing of the races due to the demise of segregation. Indeed,
some key liberals contended that the “crime problem” was predominantly
a race and civil rights problem, suggesting that entrenched segregation
had created black cultural dysfunction and social disorder that, among
other things, contributed to higher crime rates in urban areas (Murakawa,
forthcoming).

The rise in national crime rates beginning in the 1960s coincided with
an exceptional period in which punishments for many crimes were eas-
ing. During this time, moreover, the U.S. Supreme Court issued a series of
landmark decisions that restricted the authority of the police, established
protections for suspects and those in custody, and overturned criminal

10Trends in UCR robbery rates correspond closely with the National Crime Victimization
Survey (NCVS) over the past 50 years, but trends in aggravated assault do not. The UCR ag-
gravated assault series trended upward from the early 1970s through the early 1990s, while
the NCVS aggravated assault series (which is defined similarly) was trending downward. The
difference likely is due to an increase in the recording of assaults as “aggravated” by the police
during that period. Since the early 1990s, the UCR and NCVS aggravated assault series have
trended similarly (Rosenfeld, 2007).

M After 1965, for example, “thanks to a new federal commitment to fighting crime, local
enforcement could net substantial infusions of money and equipment by demonstrating that
crime was on the rise in their area. Significantly, when crime rates began to inch up in Detroit
in the later 1960s, even the city’s mayor admitted that ‘new methods of counting crime’ had
played an important role in ‘distorting the size of the increase’” (Thompson, 2010, p. 727).
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convictions that violated newly articulated constitutional principles. Con-
servative critics of the Warren Court charged that these “soft on crime”
rulings, together with misguided liberal social welfare policies, had contrib-
uted to the increase in the crime rate.

Taken together, these developments helped foster a receptive environ-
ment for political appeals for harsher criminal justice policies and laws. So,
too, did the escalation of clashes between protesters and law enforcement
authorities during the 1960s and 1970s. In many cases—most notably the
police crackdown on protesters at the 1968 Democratic National Conven-
tion in Chicago, the shooting deaths of antiwar student protesters at Kent
State and Jackson State in 1970, and the bloody assault on New York’s
Attica prison in 1971 that left dozens dead—a degree of public sympathy
was fostered for protesters and prisoners, at least initially.'? That sympathy
dissipated, however, as civil rights opponents continued to link concerns
about crime with anxieties about racial disorder; the transformation of the
racial status quo; and wider political turmoil, including the wave of urban
riots in the 1960s and large-scale demonstrations against the Vietnam War
(see, e.g., Beckett, 1997; Flamm, 2005; Weaver, 2007; Thompson, 2010).

Internal Democratic Party divisions over civil rights and the law-and-
order question created new opportunities for the Republican Party in the
south and elsewhere. In the north, many urban white voters initially main-
tained a delicate balance on civil rights. Although personally concerned
over and often opposed to residential integration at the local level, they
supported national pro-civil rights candidates. This balance was under-
mined as crime and disorder were depicted as racial and civil rights issues;
together they “became the fulcrum points at which the local and national
intersected” (Flamm, 20035, p. 10; see also Thompson, 2010).

In response to this altered political context, Republican Party strate-
gists developed what has been termed the “southern strategy.”!3 Centered
in racially coded appeals to woo southern and working-class white voters,
this strategy gradually transformed the landscape of American politics
(see, e.g., Phillips, 1969; Tonry, 2011a). As historians make clear, the term
“southern strategy” is somewhat misleading. At least some Republicans
and even some Democrats had been associating crime with both “black-

12For example, the 1971 Attica uprising in New York State spurred a wellspring of public
and scholarly interest in how to make prisons more humane and how to decrease the prison
population. It also prompted numerous calls for a national moratorium on prison construction
(Gottschalk, 2006, p. 181).

13 Although Richard Nixon’s presidential campaign in 1968 involved a law-and-order mes-
sage combined with a tacit racial appeal to white voters (Edsall and Edsall, 1992), George
Wallace’s third-party run also contributed significantly to a climate in which issues of race,
protest, and disorder were joined to build a conservative constituency in the south and across
the country (Carter, 1995).
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ness” and civil disorder more broadly, in locations outside the south. They
had done so, with some success, long before Nixon political operative
Kevin Phillips popularized the idea of a southern strategy in the late 1960s
(Shermer, 2013; McGirr, 2002; Schoenwald, 2002; Thompson, 2001; Kruse
and Sugrue, 2006).

The southern strategy was different in that it rested on politicizing the
crime issue in a racially coded manner. Nixon and his political strategists
recognized that as the civil rights movement took root, so did more overt
and seemingly universally accepted norms of racial equality.'* In this new
political context, overtly racial appeals like those wielded by Goldwater’s
supporters in the 1964 campaign would be counterproductive to the forging
of a new winning majority. Effectively politicizing crime and other wedge
issues—such as welfare—would require the use of a form of racial coding
that did not appear on its face to be at odds with the new norms of racial
equality. As top Nixon aide H.R. Haldeman explained, Nixon “emphasized
that you have to face the fact that the whole problem is really the blacks.
The key is to devise a system that recognizes this while appearing not to
[emphasis in original]” (Haldeman, 1994, p. 53).

The widespread loss of popular faith in liberalism’s ability to ensure
public safety, declining confidence in elite- and expert-guided government
policies, and deeply felt anxieties and insecurities related to rapid social
change and the economic stagflation of the 1970s fostered a political en-
vironment conducive to the southern strategy and populist law-and-order
appeals (Flamm, 2005; Edsall and Edsall, 1992). Tough law-and-order
agendas appealed to whites’ anxieties about the rising crime rate, which
were entangled with other anxieties about their “loss of stature and priv-
ileges as economic opportunities narrowed and traditionally marginal-
ized groups gained new rights” (Kohler-Hausmann, 2010, p. 73; see also
Rieder’s [1985] classic account of whites’ anxieties about crime in the 1960s
and 1970s).

Furthermore, the increase in the crime rate coincided with the heyday
of Lyndon Johnson’s Great Society programs. Although there were many
factors contributing to the rise in crime, this coincidence created an op-
portunity for claims that greater investment in social and other programs
did not reduce crime. Some commentators argued that social programs
actually contributed to rising crime rates by fostering a host of personal
pathologies they claimed were the “real” roots of crime (O’Connor, 2008).
A number of politicians contended that a weak work ethic, poor parenting
practices, and a culture of dependency had all been created or exacerbated

14See Appendix A for a supplementary statement by Ricardo Hinojosa on the passage, which
begins on the previous page beginning with “In the north . ..” and ends here, and other similar
committee findings in this chapter.
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by expanded public assistance and other social programs, and that these
personal and cultural shortcomings were the major sources of the rise in
disorder and violence.

OTHER POLITICAL FACTORS

Emerging research is helping to illuminate why the southern strategy
was so effective in politicizing and further racializing the law-and-order
issue, and why the war on drugs and other shifts toward harsher penal
policies did not face more effective countervailing pressures and coherent
counterarguments in opposition. The southern strategy was soon followed
by the rise of a number of new social movements and interest groups whose
messages and actions in some ways reinforced the punitive direction in
which the nation was beginning to move. They included the victims’ rights
movement, the women’s movement, the prisoners’ rights movement, and or-
ganized opposition to the death penalty. Advocating for victims and against
criminal defendants became a simple equation that helped knit together
politically disparate groups.'> Unlike prisoners’ movements in other West-
ern countries at the time, the movement in the United States was closely
associated with broader issues involving race, class, and various struggles
around injustice. As a consequence, criminal activity became associated
in the public mind with controversial issues relating to race and rebellion,
which fostered zero-sum politics that reduced public sympathy for people
charged with crimes and thus was conducive to the promotion of harsher
penal policies (Gottschalk, 2006, Chapter 7). Finally, legal battles over the
death penalty “legitimized public opinion as a central, perhaps the central,
consideration in the making of penal policy,” which further enshrined the
zero-sum view of victims and defendants in capital and noncapital cases
(Gottschalk, 2006, p. 12 and Chapters 8-9).

Although African Americans experienced the largest absolute increases
in incarceration rates, there is evidence that the black community was
divided in its support for tough crime control policy. On the one hand, as
discussed in further detail below, blacks have been generally less support-
ive than whites of punitive criminal justice policies, and survey data from
as early as 1977 and 1982 show that blacks are less likely than whites to
support severe sentences for violent crimes (Blumstein and Cohen, 1980;
Miller et al., 1986; Secret and Johnson, 1989; Bobo and Johnson, 2004;
Western and Muller, 2013). And while the attitudes of both black and white
Americans have become less punitive over the past few decades, whites are

15For further discussion of how the political mobilizations against rape and domestic vio-
lence contributed to a more punitive political atmosphere, see Gottschalk (2006, Chapters
4-6), Bumiller (2008), and Richie (2012).
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consistently more likely than blacks to report that court sentences are not
harsh enough (Blumstein and Cohen, 1980; Miller et al., 1986; National
Center for State Courts, 2006; Secret and Johnson, 1989; Western and
Muller, 2013).

On the other hand, new research also finds that some black leaders
supported tougher laws, most notably in the early years of the war on
drugs, while others were fierce opponents. The growing concentration of
violence, drug addiction, and open-air drug markets in poor urban neigh-
borhoods; disillusionment with government efforts to stem these develop-
ments; and widening class divisions among blacks help explain why some
African American community leaders endorsed a causal story of the urban
crisis that focused on individual flaws, not structural problems, and that
singled out addicts and drug pushers as part of the “undeserving poor” who
posed the primary threat to working- and middle-class African Americans
(Fortner, 2013; Barker, 2009, p. 151; Gottschalk, forthcoming; Cohen,
1999; Dawson, 2011).1¢

Other black leaders endorsed what Forman (2012) describes as an
“all-of-the-above” approach, calling for tougher sanctions and aggressive
law enforcement but also for greater attention and resources to address
underlying social and economic conditions. According to Forman, this
helps explain why African American political, religious, and other leaders
in Washington, DC, the only black-majority jurisdiction that controlled
its sentencing policies (after home rule was granted in 1973), supported
tougher crime policy. Opposition to these policies remained muted, even
after their disproportionate toll on blacks, especially young black men,
became apparent. Forman (2012) attributes this stance to the stigmatizing
and marginalizing effects that contact with criminal justice had on former
prisoners and their families, inhibiting them from taking public positions or
engaging in political debates about these policies. Black leaders, politicians,
and advocacy groups clearly were not the main instigators of the shift to
harsh crime policy, but at least in some instances, their actions helped foster
this turn, in many cases unwittingly.

THE WAR ON DRUGS

As discussed in Chapters 2 and 3, the war on drugs has disproportion-
ately affected African Americans and Latinos and has been an important
contributor to higher U.S. rates of incarceration. Researchers have related
racial considerations to the war on drugs in much the same way that social

16Similar attitudes often are seen among segments of the Latino community that favor
stronger drug and anticrime laws. This is evident in how Latinos split their vote on Proposi-
tion 19—the State of California’s proposition to legalize marijuana—in 2010 (Hidalgo, 2010).
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and status conflicts between native Protestants and newly arrived Irish
Catholics provided context for the temperance and prohibition movements
in the late nineteenth and early twentieth centuries (see, e.g., Gusfield,
1963). In the war on drugs, politicians characterized addicts and pushers
as “responsible not only for their own condition” but also for many of the
problems plaguing inner-city neighborhoods where blacks predominated,
including crime, eroding urban infrastructure, and widespread social and
economic distress (Kohler-Hausmann, 2010, p. 74).

President Nixon declared the war on drugs in 1971 after initially having
embraced greater investment in treatment, rehabilitation, and public health
to combat substance abuse (Musto and Korsmeyer, 2002, Chapter 2). Two
years later, Republican Governor Nelson Rockefeller of New York, who
had authorized the assault on Attica and was trying to reposition himself
politically in the face of the southern strategy and a possible run for the
White House, led the state in enacting some of the nation’s toughest drug
laws. These new laws mandated steep minimum sentences for the sale and
use of controlled substances, notably heroin and cocaine.!” New York’s new
drug laws also influenced other states that sought to enact tough lengthy
sentences for drug offenses.

These opening salvos in the war on drugs drew significant support from
some leading black politicians and community leaders, as well as from some
residents in poor urban areas (Kennedy, 1997, pp. 370-371; Barker, 2009;
Fortner, 2013; Forman, 2012; Meares, 1997). For example, some black
activists in Harlem supported the Rockefeller drug laws, as did the city’s
leading black newspaper (Barker, 2009; Fortner, 2013). In New York City
and elsewhere, black leaders called for tougher laws for drug and other of-
fenses and demanded increased policing to address residents” demands that
something be done about rising crime rates and the scourge of drug abuse,
especially the proliferation of open-air drug markets and the use of illegal
drugs such as heroin and then crack cocaine (Barker, 2009; Fortner, 2013;
Forman, 2012).

The Reagan Administration dramatically escalated the war on drugs
even though drug use had been falling for most illicit substances since

7For much of the 1970s, New York’s new drug laws had only a modest impact on the
state’s incarceration rate, thanks to “selective pragmatic enforcement™ by local criminal justice
authorities (Weiman and Weiss, 2009, p. 95). That situation changed in the 1980s and 1990s
as incoming mayor Ed Koch of New York City sought to “retake the streets” and made a
highly publicized shift toward “quality-of-life” policing in 1979, and Governor Hugh Cary
promised significant additional support for prison construction, state prosecutors, local law
enforcement, and a new joint state-local initiative to target drug trafficking. As a result, the
proportion of all inmates serving time in New York State prisons for felony drug convictions
soared as the Rockefeller laws belatedly became a major driver of the state’s prison population
(Weiman and Weiss, 2009).

Copyright © National Academy of Sciences. All rights reserved.



The Growth of Incarceration in the United States: Exploring Causes and Consequences

120 THE GROWTH OF INCARCERATION

1979.1% After President Reagan launched his own version of the war on
drugs in 1982 and renewed the call to arms 4 years later, public opinion
surveys in 1986 indicated that fewer than 2 percent of the American public
considered illegal drugs to be the most important problem facing the coun-
try (Beckett, 1997, p. 25). Surveys conducted 2 years later, however, showed
that a majority of the public now identified drug abuse as a leading problem
(Roberts et al., 2003). The shift in public opinion was partly a consequence
of the enactment of tough new federal drug laws in 1986 and 1988, spurred
by reports that crack cocaine had been introduced into urban drug markets.

These new drug laws resulted in historically unprecedented rates of im-
prisonment for drug use and possession (Reuter, 1992; Thompson, 2010).
People convicted of drug offenses grew to make up about one-fifth of all
state prison inmates and nearly two-thirds of all federal inmates by 1997
(Mumola and Karberg, 2006, p. 4). Since then, the portion of state pris-
oners serving time for drug offenses has stabilized at about the same rate,
while the portion of federal inmates serving time for drug offenses has
declined somewhat, to about one-half (Carson and Sabol, 2012, p. 1).

In the 1980s, some Democratic politicians notably joined the war on
drugs effort that had been initiated by the Republican administration in the
1970s. The two parties embarked on periodic “bidding wars” to ratchet up
penalties for drugs and other offenses. Wresting control of the crime issue
became a central tenet of up-and-coming leaders of the Democratic Party
represented by the center-right Democratic Leadership Council, most nota-
bly “New Democrat” Bill Clinton (Stuntz, 2011, pp. 239-240; Murakawa,
forthcoming, Chapter 5; Schlosser, 1998; Campbell, 2007).1°

Statistical analyses indicate that Republican Party control, especially at
the state level, generally has been associated with larger expansions of the
prison population (Western, 2006; Jacobs and Helms, 2001; Smith, 2004;
Jacobs and Carmichael, 2001).2° However, it is also the case that some
leading Democrats—including Governor Mario Cuomo of New York in the
1980s and early 1990s (Schlosser, 1998), Governor Ann Richards of Texas
in the early 1990s (Campbell, 2007), and President Clinton in the 1990s—
presided over large increases in prison populations or the adoption of harsh
sentences. As criminal justice policy in the United States continued to rely
more heavily on incarceration, official party positions on crime control dif-
fered less and less. For example, Murakawa (forthcoming) observes that the

18Reported drug use reached its peak in the late 1970s and continued to fall until the early
1990s, when it turned upward but remained considerably below the late 1970s peak (Johnston
et al., 2012, p. 167).

19See Appendix A for a supplementary statement by Ricardo Hinojosa on this paragraph
and other similar committee findings in this chapter.

20However, Greenberg and West (2001, p. 634) found that “the party of the state’s governor
was essentially irrelevant” in explaining prison growth from 1971 to 1991.

Copyright © National Academy of Sciences. All rights reserved.



The Growth of Incarceration in the United States: Exploring Causes and Consequences

THE UNDERLYING CAUSES OF RISING INCARCERATION 121

Democratic Party platforms of the 1980s and 1990s invoked law-and-order
rhetoric that differed little from what Richard Nixon had expressed two
decades earlier, and extolled the long list of harsh penal policies the party
had been instrumental in enacting.?!

CRIME, PUNISHMENT, RACE, AND PUBLIC OPINION

As shown above, the role of public opinion in penal policy is complex,
and public concern about crime and support for punitive crime control
policy does not necessarily rise and fall in tandem with fluctuations in the
crime rate (Beckett, 1997). Important intervening variables include the kind
of crime-related initiatives that are promoted by politicians, the nature and
amount of media coverage of crime, and the interplay of racial and ethnic
conflict and concerns.

Consequently, crime-related public opinion can be volatile. Public opin-
ion surveys and electoral outcomes demonstrate clear public support for
certain hard-line policies, such as “three strikes” laws and increased use of
incarceration (Cullen et al., 2000). But support for such punitive policies of-
ten is soft and therefore highly malleable, partly because public knowledge
about actual criminal justice practices and policies is so limited (Cullen et
al., 2000; Roberts and Stalans, 1998). For example, the public consistently
overestimates the level of violent crime and the recidivism rate (Gest, 2001).
Perhaps because people in the United States and elsewhere possess limited
knowledge of how the criminal justice system actually works, they generally
believe the system is far more lenient toward lawbreakers than it actually is
(Roberts, 1997; Roberts and Stalans, 2000; Roberts et al., 2003).

Public opinion surveys that use simplistic approaches tend to reinforce
the assumption that the U.S. public is unflinchingly punitive (Cullen et al.,
2000). They also mask significant differences in the perspectives of certain
demographic groups—especially African Americans and whites—on issues
of crime and punishment. For example, African Americans are more likely
than whites to perceive racial bias in the criminal justice system (Bobo and
Thompson, 2006, 2010; Peffley and Hurwitz, 2010). And as noted above,
African Americans also are traditionally less likely to support harsh pun-
ishments for violent crime. Moreover, some evidence suggests that public
officials and policy makers misperceive or oversimplify public opinion
on crime, focusing on Americans’ punitive beliefs but deemphasizing or

21Although the Republican Party’s southern strategy promoted harsher crime policy and
the Republican administrations of Presidents Nixon and Reagan encouraged tougher drug
enforcement and sentencing, the committee members varied in their views of the role played
by Democratic Party policy makers in this process.
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ignoring their support for rehabilitative goals (Gottfredson and Taylor,
1987; Cullen et al., 2000).

The influence of race on public opinion about crime and punishment
is particularly complex, as discussed in Chapter 3. Research on racial atti-
tudes suggests a decline in overt racism—or what Unnever (2013) calls “Jim
Crow racism”—founded in beliefs about the innate inferiority of blacks and
in adamant support for racial segregation. Survey research also shows that
people generally believe racial discrimination is wrong and that they almost
universally endorse norms of racial equality (see, e.g., Tonry, 2009a; Thern-
strom and Thernstrom, 1997; Mendelberg, 2001; Bobo, 2001). Nonethe-
less, there are large and in some cases widening gaps in white, black,
and Hispanic public opinion on racial issues. Nearly 50 percent of white
Americans surveyed in 2008 said they believed blacks had achieved racial
equality, compared with only 11 percent of blacks. Nearly three-quarters
of blacks surveyed agreed that racism is still a major problem, compared
with more than half of Latinos and about one-third of whites (Dawson,
2011, pp. 12-13, 148). Racial bias often is revealed implicitly as well. As
discussed in Chapter 3, results from the Implicit Association Test (IAT),
designed to measure people’s implicit attitudes, demonstrate consistent bias
against African Americans (Greenwald and Krieger, 2006).

Although overt racial hostility is less pervasive than it was years ago,
latent and often unconscious stereotypes and prejudices still influence politi-
cal and policy choices in subtle but powerful ways. Such subtle but power-
ful prejudice may play an important role in public policy preferences on
crime and punishment. For example, results of both experimental and sur-
vey research suggest that racial resentment is a strong predictor of whites’
support for capital punishment (Unnever et al., 2008; Bobo and Johnson,
2004) and that whites’ support for the death penalty is undiminished even
when they are reminded of racial disproportionality and bias in its applica-
tion (Peffley and Hurwitz, 2010; Bobo and Johnson, 2004). Research also
shows that racial prejudice is associated with increased support for punitive
penal policies (Johnson, 2008).

Deeply held racial fears, anxieties, and animosities likely explain the
resonance of coded racial appeals concerning crime-related issues, such
as the infamous “Willie Horton ad” aired during the 1988 presidential
election (see, e.g., Mendelberg, 2001). But racial indifference and insen-
sitivity—as distinguished from outright racial hostility—may help explain
the long-term public support for criminal justice policies that have had an
adverse and disproportionate impact on blacks (and Latinos). For example,
policing practices with large racially disparate impacts, such as the war
on drugs and New York City’s “stop-and-frisk” policies, are much more
likely to be supported by whites than by blacks. In 2011, 85 percent of the
approximately 685,000 stop-and-frisks conducted by the New York City
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police involved people who were black or Latino. In recent polling, whites
approved of stop-and-frisk policies at more than twice the rate of blacks
(57 percent versus 25 percent) (Quinnipiac University, 2012).22

In short, a sizable body of research supports the thesis that public
opinion about crime and punishment is highly racialized. Whites tend to as-
sociate crime and violence with being black and are more likely than blacks
to support harsh penal policies. Whites who harbor racial resentments are
especially likely to endorse tougher penal policies and to reject claims that
the criminal justice system discriminates against blacks. Blacks are much
more likely than whites to say the criminal justice system is racially biased
and much less likely to endorse capital punishment and other tougher sanc-
tions (Unnever, 2013).

POLITICAL INSTITUTIONS AND CULTURE

Trends in crime rates and public opinion had much larger effects on
criminal justice policy in the United States, compared with other Western
countries, because they interacted with and were filtered through specific
institutional, cultural, and political contexts that facilitated the growth in
incarceration. As discussed in detail in Chapter 3, during the decades-long
rise in imprisonment, determination of sentencing and other penal policies
increasingly became the domain of the legislative branches of government.
Legislators gained power over sentences from the executive branch by,
among other things, eliminating parole, limiting commutation powers, and
reducing early release programs. They also gained power over the judicial
branch by, among other things, eliminating indeterminate sentencing, set-
ting mandatory minimum sentences, and enacting truth-in-sentencing legis-
lation. These shifts allowed the more populist impulses in the United States
to have direct impacts on sentencing and other criminal justice policies. The
most vivid example of this—what some have called the “democratization of
punishment”—is the direct enactment of more punitive measures through
ballot initiatives, most notably the three strikes ballot initiative in Califor-
nia (Barker, 2009; Zimring et al., 2001; HoSang, 2010).

Compared with the criminal justice systems of many other developed
countries, the U.S. system is more susceptible to the influence of “short-term

22As noted above, studies show that blacks who are stopped and frisked are less likely than
whites to be in possession of guns or other contraband and are no more likely to be arrested.
Because so many more blacks than whites are stopped in the first place, however, many more
blacks are taken into police custody as a result of being stopped (Center for Constitutional
Rights, 2009). The racial gap in support of stop-and-frisk did not keep a federal judge from
ruling in Floyd v. New York (2013) that the policy violated the constitutional rights of minori-
ties and from recommending a series of reforms (including a monitor) to oversee changes. This
controversial ruling had been stayed and was under appellate review at the time this report
was being written.
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emotionalism” and partisan and interest group politics (Gottschalk, 2006;
Tonry, 2011a; Garland, 2010). As Murakawa (forthcoming, Chapter 5)
shows, the U.S. House and U.S. Senate have been far more likely to enact
stiffer mandatory minimum sentence legislation in the weeks prior to an
election. Because of the nation’s system of frequent legislative elections,
dispersed governmental powers, and election of judges and prosecutors,
policy makers tend to be susceptible to public alarms about crime and
drugs and vulnerable to pressures from the public and political opponents
to quickly enact tough legislation. Such actions serve an expressive purpose
over the short run but may have negative long-term consequences (Tonry,
2007b, p. 40).23 Incentives for supporting certain kinds of crime-related
initiatives also tend to be misaligned across different levels of government.
For example, it is relatively easy for local government officials to advocate
increased sentence lengths and higher incarceration rates that state govern-
ment officials are typically responsible for funding (including the building
and running of state penitentiaries). Yet, despite taking hard-line positions
on crime control, local governments often hire too few police officers (since
cities and counties are responsible for paying nearly all local police budgets)
(Stuntz, 2011, p. 289; Lacey, 2010, p. 111).

Lappi-Seppila (2008) finds that democracies that are “consensual”
(i.e., having a larger number of major political parties, proportional rep-
resentation, and coalition governments) have lower rates of incarceration
and have experienced smaller increases in incarceration since 1980 than
winner-take-all, two-party democracies, such as the United States. Lacey
(2008) and others (Cavadino and Dignan, 2006; de Giorgi, 2006) find
that countries (such as Germany) with consensual electoral systems and
coordinated market economies tend to be less punitive and more conducive
to inclusionary and welfarist policies than the United States and Britain,
whose electoral systems are less consensual and whose market economies
are relatively less regulated.

In the United States, most prosecutors are elected, as are most judges
(except those who are nominated through a political process). Therefore,
they are typically mindful of the political environment in which they func-
tion. Judges in competitive electoral environments in the United States
tend to mete out harsher sentences (Gordon and Huber, 2007; Huber
and Gordon, 2004). In contrast, prosecutors and judges in many Euro-
pean countries are career civil servants who have evolved a distinctive

231t is also important to note, however, that in England and Wales, the concentration of
political power rather than its dispersal has made it possible to adopt and implement a wide
range of punitive policies. And although Switzerland shares many of the dispersed and populist
features of the U.S. system, its penal policies generally have been stable over the past several
decades (Tonry, 2007b).
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BOX 4-1
Regional Variation in U.S. Incarceration: Historical Context

In the late nineteenth and early twentieth centuries, the nation’s northeastern
cities tended to have large police forces, small and stable prison populations, and
low rates of criminal violence. The south, in contrast, tended to have small police
forces, larger but highly variable prison populations, and high crime rates.* The
west mimicked the south for most of the nineteenth century but came to resemble
the northeast by century’s end; as its police forces grew, crime rates shrank, and
mob justice faded (Stuntz, 2011).

Although the nature and operation of penal systems today vary among the
states, there is no scholarly consensus on the extent to which regional identity,
history, or culture may have led either the criminal justice system of a given state
or that of the nation as a whole in a much more punitive direction over the past
four decades. Some scholars make strong arguments that regional history and
culture matter a great deal. For example, they suggest that the nation’s overall
tough-on-crime policy should be seen as the eventual embrace of the south’s
more punitive form of justice, originally created and maintained in a region not
only marked by slavery but also with a criminal justice system that treated Afri-
can Americans with notable brutality following the Civil War (Perkinson, 2010;
Lichtenstein, 1996; Oshinsky, 1997; Blackmon, 2009; Butterfield, 1995). Other
scholars, however, point to the long history of punitive justice policies that were
directed as well at communities of color in the north and west; they see the na-
tion’s embrace of unprecedented high rates of incarceration as an extension of
policies and practices that were less narrowly regional in nature (Gross, 2006;
Muhammad, 2010; Hicks, 2010; Chavez-Garcia, 2012, Chapter 1; Lynch, 2010).
Recent research also suggests that any difference between the racial ethos of the
south and the north became much less marked as African Americans moved in
record numbers between 1880 and 1950 from the south to the north, where they
were greeted by white northerners (particularly by European immigrants, who
themselves were struggling for full rights of citizenship) with suspicion, hostility,
and even violence (Muller, 2012).

*According to Gottschalk (2006, p. 48), “the association in the South of crime and race
made it impossible to embrace rehabilitation, the raison d’étre for the penitentiary. . . . The
roots of the penitentiary were shallow in the South” and were uprooted by the Civil War. After
the Civil War, the convict leasing system was widely adopted in the south as an alternative
means of punishment and played an important role in the region’s economic life.

occupational culture with a less punitive orientation, partly as a result of
differences in legal training and career paths between the United States and
European countries (Savelsberg, 1994).

Cultural differences—in particular, the degree of social and political
trust and cohesion—also help explain some of the variation in incarcera-
tion rates, both cross-nationally and within the United States. (Box 4-1
provides some historical context for understanding regional variation in

Copyright © National Academy of Sciences. All rights reserved.



The Growth of Incarceration in the United States: Exploring Causes and Consequences

126 THE GROWTH OF INCARCERATION

incarceration.) In cross-national comparisons, Lappi-Seppald (2008) finds
a negative relationship (which has grown stronger over time) between pu-
nitiveness and social and political trust, and a positive cross-sectional rela-
tionship between high levels of social and political trust and more generous
welfare policies. Within the United States, incarceration rates generally have
been lower in states with higher levels of social capital, voter participation,
and other forms of complex civic engagement (Barker, 2009).

In examining the underlying causes of high rates of incarceration, it is
important to keep in mind that the factors that sparked the increase may
not be the same as those that currently sustain it. Economic interests, for
example, initially did not play a central role in the upward turn in incar-
ceration rates. Over time, however, the buildup created new economic inter-
ests and new political configurations. By the mid-1990s, the new economic
interests—including private prison companies, prison guards’ unions, and
the suppliers of everything from bonds for new prison construction to Taser
stun guns—were playing an important role in maintaining and sustaining
the incarceration increase. The influence of economic interests that profit
from high rates of incarceration grew at all levels of government, due in
part to a “revolving door” that emerged between the corrections industry
and the public sector. Another factor was the establishment of powerful,
effective, and well-funded lobbying groups to represent the interests of the
growing corrections sector. The private prison industry and other compa-
nies that benefit from large prison populations have expended substantial
effort and resources in lobbying for more punitive laws and for fewer
restrictions on the use of prison labor and private prisons (Elk and Sloan,
2011; Thompson, 2010, 2012; Gilmore, 2007; Hallinan, 2001; Herival and
Wright, 2007; Gopnik, 2012; Abramsky, 2007). Many legislators and other
public officials, especially in economically struggling rural areas, became
strong advocates of prison and jail construction in the 1990s, seeing it as
an important engine for economic development. The evidence suggests,
however, that prisons generally have an insignificant, or sometimes nega-
tive, impact on the economic development of the rural communities where
they are located (Whitfield, 2008).24

24Residents of rural counties, which have been the primary sites for new prison construction
since the 1980s, are no less likely to be unemployed than people living in counties without
prisons, nor do they have higher per capita incomes. New jobs created by prisons tend to be
filled by people living outside the county where the prison is built. Prisons also fail to generate
significant linkages to the local economy because local businesses often are unable to provide
the goods and services needed to operate penal facilities. Furthermore, new prison construc-
tion often necessitates costly public investments in infrastructure and services, such as roads,
sewers, and courts, where the prisons are sited (Gilmore, 2007; King et al., 2003).
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URBAN ECONOMIC DISTRESS

While the political developments discussed above were marked by spe-
cific events—for example, elections, campaigns, and policy developments—
long-term structural changes in urban economies also formed part of the
context for the growth in incarceration rates. In American cities, problems
of violence, poverty, unemployment, and single parenthood came together
in minority neighborhoods as a focus of debates on crime and social policy.
The connections among crime, poverty, and criminal punishment have been
a long-standing interest of social theorists. They have argued that the poor
are punished most because their involvement in crime and life circum-
stances are seen as threatening to social order. (Rusche [1978] provides a
classic statement of the connection between incarceration and unemploy-
ment; Garland [1991] reviews the literature on the political economy of
punishment.) In this view, the scale and intensity of criminal punishment
fluctuate with overall economic cycles.

The social and economic decline of American cities in the 1970s and
1980s is well documented. William Julius Wilson (1987) provides a classic
account in The Truly Disadvantaged. In Wilson’s view, the decline of manu-
facturing industry employment combined with the out-migration of many
working- and middle-class families to the suburbs. These economic and de-
mographic changes left behind pockets of severe and spatially concentrated
poverty (see also Jargowsky, 1997). It was in these poor communities that
contact with the criminal justice system and incarceration rates climbed to
extraordinary levels, particularly among young minority men with little
schooling. Rates of joblessness, births to single or unmarried parents, and
violent crime all increased in poor inner-city neighborhoods. These social
and economic trends unfolded in the broader context of deteriorating eco-
nomic opportunities for men with low levels of education, especially those
who had dropped out of high school (Goldin and Katz, 2008), and the de-
cline of organized labor and the contraction of well-paying manufacturing
and other jobs in urban areas for low-skilled workers.

Rising incarceration rates overall appear to be produced primarily by
the increased imprisonment of uneducated young men, especially those
lacking a college education (see Chapter 2). In the wake of the civil rights
movement, improved educational and economic opportunities appeared to
foreshadow a new era of prosperity for blacks in the 1960s. However, the
decline of urban manufacturing undermined economic opportunities for
those with no more than a high school education. Fundamental changes
also were unfolding in urban labor markets as labor force participation
declined among young, less educated black men (Smith and Welch, 1989;
Offner and Holzer, 2002; Fairlie and Sundstrom, 1999). In a careful re-
view of labor market data from the 1970s and 1980s, Bound and Freeman
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(1992) found growing racial gaps in earnings and employment that ex-
tended from the mid-1970s to the end of the 1980s.

The connections among urban unemployment, crime, and incarcera-
tion have been found in ethnographic and quantitative studies. With fewer
well-paying economic opportunities available, some young men in poor
inner-city neighborhoods turned to drug dealing and other criminal activi-
ties as sources of income. Ethnographers have documented the proliferation
of drug dealing and violence in high-unemployment urban neighborhoods
in the 1980s and 1990s (Bourgois, 2002; Anderson, 1990; Levitt and
Venkatesh, 2000; Black, 2009). Qualitative researchers also argue that in
poor urban areas, drunkenness, domestic disturbances, and the purchase
and consumption of illegal drugs are more likely to take place in public
places, whereas in suburban and more affluent urban areas, these activities
tend to transpire in private homes and other private spaces. Consequently,
poor urban residents are more exposed to police scrutiny and are more
likely to be arrested than people residing in the suburbs or in wealthier ur-
ban neighborhoods (Duneier, 1999, pp. 304-307; Anderson, 1990, pp. 193-
198). Field observation is consistent with the finding of quantitative studies
that, controlling for crime, incarceration rates increased with joblessness
among African American men with no college education (Western, 2006;
Western et al., 2006).

In short, poor inner-city neighborhoods were increasingly plagued by
higher rates of unemployment among young men, crime, and other social
problems. These same neighborhoods were the focal points of debates
over crime and social policy, and the places where incarceration became
pervasive.

CONCLUSION

The policies and practices that gave rise to unprecedented high rates of
incarceration were the result of a variety of converging historical, social,
economic, and political forces. Although debates over crime policy have
a long history in the United States, these various forces converged in the
1960s, which served as an important historical turning point for prison
policy. Crime rates also increased sharply beginning in the 1960s, with
the national homicide rate nearly doubling between 1964 and 1974. The
relationship between rising crime trends and increased incarceration rates
unfolded within, and was very much affected by, the larger context in which
debates about race, crime, and law and order were unfolding.

The powerful institutional, cultural, political, economic, and racial
forces discussed in this chapter helped propel the United States down a
more punitive path. Yet the unprecedented rise in incarceration rates in the
United States over this period was not an inevitable outcome of these forces.
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Rather, it was the result of the particular ways in which the political system
chose to respond to the major postwar changes in U.S. society, particularly
since the 1960s. Unlike many other Western countries, the United States
responded to escalating crime rates by enacting highly punitive policies and
laws and turning away from rehabilitation and reintegration. The broader
context provides a set of important explanations for both the punitive path
that many politicians, policy makers, and other public figures decided to
pursue and, perhaps more important, why so many Americans were will-
ing to follow.
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The Crime Prevention Effects
of Incarceration!

s discussed in previous chapters, the growth in U.S. incarceration

rates over the past 40 years was propelled by changes in sentencing

and penal policies that were intended, in part, to improve public
safety and reduce crime. A key task for this committee was to review the
evidence and determine whether and by how much the high rates of incar-
ceration documented in Chapter 2 have reduced crime rates. In assessing the
research on the impact of prison on crime, we paid particular attention to
policy changes that fueled the growth of the U.S. prison population—longer
prison sentences, mandatory minimum sentences, and the expanded use of
prison in the nation’s drug law enforcement strategies.

We are mindful of the public interest in questions regarding the relation-
ship between incarceration and crime. Indeed, as discussed in Chapters 3
and 4, the assertion that putting more people in prison would reduce crime
was crucial to the political dynamic that fueled the growth in incarceration
rates in the United States. In recent years, policy initiatives to reduce state
prison populations often have met objections that public safety would be
reduced. There is of course a plausibility to the belief that putting many
more convicted felons behind bars would reduce crime. Yet even a cursory
examination of the data on crime and imprisonment rates makes clear
the complexity of measuring the crime prevention effect of incarceration.
Violent crime rates have been declining steadily over the past two decades,
which suggests a crime prevention effect of rising incarceration rates. For

IThis chapter draws substantially on Durlauf and Nagin (2011a, 2011b) and Nagin (2013a,
2013b).
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the first two decades of rising incarceration rates, however, there was no
clear trend in the violent crime rate—it rose, then fell, and then rose again.

There are many explanations for the lack of correspondence between
rates of incarceration and rates of violent crime and crime rates more gener-
ally. However, one explanation deserves special emphasis: the rate of incar-
ceration, properly understood, is not a policy variable per se; rather, it is the
outcome of policies affecting who is sent to prison and for how long (Durlauf
and Nagin, 2011a, 2011b). The effect of these policies on crime rates is not
uniform—some policies may have very large effects if, for example, they are
directed at high-rate offenders, while others may be ineffective. Thus, the
committee’s charge was to dig below the surface and review the research
evidence on the impact of the specific drivers of the rise in U.S. incarceration
rates on crime in the hope that this evidence would inform the larger policy
discourse. In this regard, one of our most important conclusions is that the
incremental deterrent effect of increases in lengthy prison sentences is mod-
est at best. Also, because recidivism rates decline markedly with age and
prisoners necessarily age as they serve their prison sentence, lengthy prison
sentences are an inefficient approach to preventing crime by incapacitation
unless the longer sentences are specifically targeted at very high-rate or
extremely dangerous offenders.

A large body of research has studied the effects of incarceration and
other criminal penalties on crime. Much of this research is guided by the
hypothesis that incarceration reduces crime through incapacitation and de-
terrence. Incapacitation refers to the crimes averted by the physical isolation
of convicted offenders during the period of their incarceration. Theories of
deterrence distinguish between general and specific behavioral responses.
General deterrence refers to the crime prevention effects of the threat of
punishment, while specific deterrence concerns the aftermath of the failure
of general deterrence—that is, the effect on reoffending that might result
from the experience of actually being punished. Most of this research
studies the relationship between criminal sanctions and crimes other than
drug offenses.? A related literature focuses specifically on enforcement of
drug laws and the relationship between those criminal sanctions and the
outcomes of drug use and drug prices.

This chapter presents the results of the committee’s examination of the
crime prevention effects of imprisonment through deterrence or incapaci-
tation. The first section provides an overview of deterrence and reviews

’Drug sales, use, and possession are, of course, widely criminalized. While there are some
long-standing national data collections on drug use and a few national surveys have asked
about drug sales, there are no national time series on overall levels of drug crime. Thus, analy-
ses of the relationship of imprisonment rates to crime rates provide no insight into impacts
on drug crimes.
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evidence on the deterrent effect of incarceration. The second section de-
scribes the theory of incapacitation and summarizes empirical research on
incapacitation’s effects. We then review panel studies examining the as-
sociation between rates of incarceration and crime rates across states and
over time. These studies do not distinguish between deterrence and inca-
pacitation and might be viewed as estimating a total effect of incarceration
on crime. The fourth section summarizes research on specific deterrence
and recidivism. This is followed by a review of research on the effects of
incarceration for drug crimes on drug prices and drug use. We then offer
observations regarding gaps in knowledge about the crime prevention ef-
fects of incarceration.

DETERRENCE: THEORY AND EMPIRICAL FINDINGS

In the classical theory of deterrence, crime is averted when the expected
costs of punishment exceed the benefits of offending. Much of the empirical
research on the deterrent power of criminal penalties has studied sentence
enhancements and other shifts in penal policy.

Theory

Most modern theories of deterrence can be traced to the Enlighten-
ment-era legal philosophers Cesare Beccaria (2007) and Jeremy Bentham
(1988). Their work was motivated by a mutual abhorrence of the ad-
ministration of punishment without constructive purpose. For them that
constructive purpose was crime prevention. As Beccaria observed, “It is
better to prevent crimes than punish them” (1986, p. 93). Beccaria and
Bentham argued that the deterrence process has three key ingredients—the
severity, certainty, and celerity of punishment. These concepts, particularly
the severity and certainty of punishment, form the foundation of nearly
all contemporary theories of deterrence. The idea is that if state-imposed
sanctions are sufficiently severe, criminal activity will be discouraged, at
least for some. Severity alone, however, cannot deter; there must also be
some probability that the sanction will be incurred if the crime is commit-
ted. Indeed, Beccaria believed that the probability of punishment, not its
severity, is the more potent component of the deterrence process: “One
of the greatest curbs on crime is not the cruelty of punishments, but their
infallibility. . . . The certainty of punishment even if moderate will always
make a stronger impression . . .” (1986, p. 58).

In contemporary society, the certainty of punishment depends on the
probability of arrest given a criminal offense and the probability of punish-
ment given an arrest. For a formal sanction to be imposed, the crime must
be brought to official attention, typically by victim report, and the offender
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must then be apprehended, usually by the police.? The offender must next
be charged, successfully prosecuted, and finally sentenced by the courts.
Successful passage through all of these stages is far from certain. The first
step in the process—reporting of the crime—is critical, yet national surveys
of victims have consistently demonstrated that only half of all crimes are
brought to the attention of the police. Once the crime has been reported,
the police are the most important factors affecting certainty—absent detec-
tion and apprehension, there is no possibility of conviction or punishment.
Yet arrests ensue for only a small fraction of all reported crimes. Blumstein
and Beck (1999) find that robberies reported to police outnumber robbery
arrests by about four to one and that the offense-to-arrest ratio is about five
to one for burglaries. These ratios have remained stable since 1980. The
next step in the process is criminal prosecution, following which the court
must decide whether to impose a prison sentence. In light of the obstacles
to successful apprehension and prosecution, the probability of conviction
is quite low, even for felony offenses (although it has increased since 1980).
Moreover, because the majority of felony convictions already result in im-
prisonment, policies designed to increase the certainty of incarceration for
those convicted—through mandatory prison sentences, for example—will
have only a limited effect on the overall certainty of punishment.

The third component of the theory of deterrence advanced by Bentham
and Beccaria, and the least studied, is the swiftness, or “celerity,” of punish-
ment. The theoretical basis for its impact on deterrence is ambiguous, as is
the empirical evidence on its effectiveness. Even Beccaria appears to have
based his case for celerity more on normative considerations of just punish-
ment than on its role in the effectiveness of deterrence. He observed: “the
more promptly and the more closely punishment follows upon the commis-
sion of a crime, the more just and useful will it be. I say more just, because
the criminal is thereby spared the useless and cruel torments of uncertainty,
which increase with the vigor of imagination and with the sense of personal
weakness . . .” (Beccaria, 1986, p. 36).

Deterrence theory is underpinned by a rationalistic view of crime.
In this view, an individual considering commission of a crime weighs the
benefits of offending against the costs of punishment. Much offending,
however, departs from the strict decision calculus of the rationalistic model.
Robinson and Darley (2004) review the limits of deterrence through harsh
punishment. They report that offenders must have some knowledge of
criminal penalties to be deterred from committing a crime, but in prac-
tice often do not. Furthermore, suddenly induced rages, feelings of threat
and paranoia, a desire for revenge and retaliation, and self-perceptions of

3Crime may also be sanctioned entirely outside of the criminal justice system through retali-
ation by the victim or by others on the victim’s behalf.
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brilliance in the grandiose phase of manic-depressive illness all can limit a
potential offender’s ability to exercise self-control. Also playing a role are
personality traits and the pervasive influence of drugs and alcohol: in one
study, 32 percent of state prison inmates reported being high on drugs at
the time of their crime, and 17 percent committed their crime to get money
to buy drugs (Mumola and Karberg, 2006). The influence of crime-involved
peers who downplay the long-term consequences of punishment is relevant
as well.

Taken together, these factors mean that, even if they knew the penalties
that could be imposed under the law, a significant fraction of offenders still
might not be able to make the calculation to avoid crime. Because many
crimes may not be rationally motivated with a view to the expected costs of
punishment, and because offenders may respond differently to the severity,
certainty, and swiftness of punishment, the magnitude of deterrent effects
is fundamentally an empirical question. Furthermore, deterrent effects may
depend on the type of sanction and its severity. Sanctions may be effective in
some circumstances for some people but ineffective in other circumstances
or for others.

Empirical Findings

Empirical studies of deterrence have focused primarily on sentence
enhancements that introduce additional prison time for aggravating cir-
cumstances related to the crime or the defendant’s criminal history. The
earliest attempts after the 1970s to measure the effects of severity examined
the deterrent effects of sentence enhancements for gun crimes. A series of
studies (Loftin and McDowell, 1981, 1984; Loftin et al., 1983) considered
whether sentence enhancements for use of a gun when engaged in another
type of crime (such as robbery) deter gun use in the commission of a crime.
While this research yielded mixed findings, it generally failed to uncover
clear evidence of a deterrent effect (but see McDowall et al. [1992] for
evidence of reductions in homicides).*

There is, however, an important caveat to keep in mind when ex-
trapolating from these studies to understand the link between severity
and deterrence: studies that failed to find a deterrent effect for sentence
enhancements for use of a gun in committing a crime also found that the
sentences ultimately imposed in these cases were in fact not increased.

4Pooling city-specific results to obtain a combined estimate of the impact of mandatory
sentence enhancements for gun crimes, McDowall and colleagues (1992, p. 379) suggest that
“the mandatory sentencing laws substantially reduced the number of homicides; however,
any effects on assault and robbery are not conclusive because they cannot be separated from
imprecision and random error in the data.”
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Thus, criminals may not have been deterred from using a gun because
the real incentives were not changed. This observation is a reminder of
Tonry’s (2009b) commentary on the inconsistent administration of manda-
tory minimum sentencing.

Kessler and Levitt (1999) examine the deterrent impact of California’s
Proposition 8, passed in 1982. Proposition 8 anticipated the three strikes
laws passed by many states, including California, in the 1990s, which
substantially increased sentences for repeat commission of specified felo-
nies. Kessler and Levitt estimate a 4 percent decline in crime attributable
to deterrence in the first year after the proposition’s enactment. Within 5
to 7 years, the effect grew to a 20 percent reduction, although the authors
acknowledge that this longer-term estimate includes incapacitation effects.

The findings of Kessler and Levitt (1999) are challenged by Webster
and colleagues (2006). They point out that Kessler and Levitt’s findings
are based on data from alternate years. Using data from all years, Webster
and colleagues find that crime rates in the relevant categories started to fall
before Proposition 8 was enacted and that the slope of this trend remained
constant during the proposition’s implementation.’ (See Levitt [2006]° for
a response and Raphael [2006] for analysis that supports Webster and col-
leagues [2006].)

One exception to the paucity of studies on the crime prevention ef-
fects of sentence enhancements concerns analyses of the deterrent effect
of California’s “Three Strikes and You’re Out” law, which mandated a
minimum sentence of 25 years upon conviction for a third strikeable of-
fense.” Zimring and colleagues (2001) conclude that the law reduced the
felony crime rate by at most 2 percent and that this reduction was limited to
those individuals with two strikeable offenses. Other authors (Stolzenberg
and D’Alessio, 1997; Greenwood and Hawken, 2002), who, like Zimring
and colleagues (2001), examine before-and-after trends, conclude that the
law’s crime prevention effects were negligible. The most persuasive study
of California’s three strikes law is that of Helland and Tabarrok (2007).
As discussed below, this study finds an effect but concludes that it is small.

SIn other words, the drop in crime after the passage of Proposition 8 “may simply be the
result of a preexisting decline over time,” consistent with the possibility that “by the time that
legislative change is enacted, levels of crime have often already begun to drop for reasons not
tied to variations in threatened punishment” (Webster et al., 2006, p. 441).

6According to Levitt (2006, p. 451), the arguments made by Kessler and Levitt (1999)
“were based on the fact that after Proposition 8, eligible crimes fell more in California than
noneligible crimes, and most importantly, the relative movements of eligible and noneligible
crimes in California systematically differed from those in the rest of the United States after
Proposition 8, but not before.”

’Strikeable offenses include murder, robbery, drug sales to minors, and a variety of sexual
offenses, felony assaults, other crimes against persons, property crimes, and weapons offenses
(Clark et al., 1997).
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One challenge for research on sentence enhancements is that because
entire jurisdictions are affected by a sentencing reform, the “treated” defen-
dants are necessarily compared with those in other times or places who are
likely to differ in unmeasured ways. Six recent studies present particularly
convincing evidence on the deterrent effect of incarceration by constructing
credible comparisons of treatment and control groups, and they also nicely
illustrate heterogeneity in the deterrence response to the threat of imprison-
ment. Weisburd and colleagues (2008) and Hawken and Kleiman (2009)
studied the use of imprisonment to enforce payment of fines and conditions
of probation, respectively, and found substantial deterrent effects. Helland
and Tabarrok (2007) analyzed the deterrent effect of California’s third-
strike provision and found only a modest deterrent effect. Ludwig and
Raphael (2003) examined the deterrent effect of prison sentence enhance-
ments for gun crimes and found no effect. Finally, Lee and McCrary (2009)
and Hjalmarsson (2009) examined the heightened threat of imprisonment
that attends coming under the jurisdiction of the adult courts at the age of
majority and found no deterrent effect. These studies are described further
below.

Weisburd and colleagues (2008) present findings of a randomized field
trial of different approaches to encouraging payment of court-ordered
fines. Their most salient finding involves the “miracle of the cells”—that
the imminent threat of incarceration provides a powerful incentive to pay
delinquent fines, even when the incarceration is only for a short period. This
finding supports the notion, discussed earlier, that the certainty rather the
severity of punishment is the more powerful deterrent. It is true that in this
study, there was a high certainty of imprisonment for failing to pay the fine
among the treatment group. Nonetheless, the term used by Weisburd and
colleagues—the “miracle of the cells” and not the “miracle of certainty”—
emphasizes that certainty is a deterrent only if the punishment is perceived
as costly enough.

This point is further illustrated by Project HOPE (Hawaii’s Oppor-
tunity Probation with Enforcement). In this randomized experiment, the
treatment group of probationers underwent regular drug testing (including
random testing). The punishment for a positive test or other violation of
conditions of probation was certain but brief (1-2 days) confinement. The
intervention group had far fewer positive tests and missed appointments
and significantly lower rates of arrest and imprisonment (Kleinman, 2009;
Hawken and Kleiman, 2009; Hawken, 2010).8

8The success of Project HOPE has brought it considerable attention in the media and in
policy circles. Its strong evaluation design—a randomized experiment—puts its findings on
a sound scientific footing and is among the reasons why its results are highlighted in this
report. Still, there are several reasons for caution in assessing the significance of the results.
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Helland and Tabarrok (2007) examine the deterrent effect of Califor-
nia’s “Three Strikes and You’re Out” law among those convicted of strike-
able offenses. They compare the future offending of those convicted of two
previous strikeable offenses and those convicted of one strikeable offense
who also had been tried for a second strikeable offense but were convicted
of a nonstrikeable offense. The two groups had a number of common char-
acteristics, such as age, race, and time spent in prison. The authors find an
approximately 20 percent lower arrest rate among those convicted of two
strikeable offenses and attribute this to the much more severe sentence that
would have been imposed for a third strikeable offense.

Ludwig and Raphael (2003) examine the deterrent effect of sentence
enhancements for gun crimes that formed the basis for a much-publicized
federal intervention called Project Exile in Richmond, Virginia. Perpetra-
tors of gun crimes, especially those with a felony record, were the targets
of federal prosecution, which provided for far more severe sanctions for
weapon use than those imposed by Virginia state law. The authors con-
ducted a careful and thorough analysis involving comparison of adult and
juvenile homicide arrest rates in Richmond and comparison of the gun
homicide rates of Richmond and other cities with comparable preinterven-
tion homicide rates. They conclude that the threat of enhanced sentences
had no apparent deterrent effect.

The shift in jurisdiction from juvenile to adult court that occurs when
individuals reach the age of majority is accompanied by increased certainty
and severity of punishment for most crimes. Lee and McCrary (2009) con-
ducted a meticulous analysis of individual-level crime histories in Florida to
see whether felony offending declined sharply at age 18—the age of major-
ity in that state. They report an immediate decline in crime, as predicted,
but it was very small and not statistically significant.’

As of this writing, the results have yet to be replicated outside of rural Hawaii. This is also
a complex intervention, and the mechanisms by which compliance with conditions of proba-
tion is achieved are not certain. Specifically, a competing interpretation to deterrence for the
observed effects is that probationers were responding to an authoritative figure. Nevertheless,
the interpretation that certain but nondraconian punishment can be an effective deterrent is
consistent with decades of research on deterrence (Nagin, 1998, 2013b). That such an effect
appears to have been found in a population in which deterrence has previously been ineffec-
tive in averting crime makes the finding potentially very important. Thus, as discussed later in
this chapter, research on the deterrent effectiveness of short sentences with high celerity and
certainty should be a priority, particularly among crime-prone populations.

9The finding that the young fail to respond to changes in penalties associated with the age
of majority is not uniform across studies. An earlier analysis by Levitt (1998) finds a large
drop in the offending of young adults when they reach the age of jurisdiction for adult courts.
For several reasons, Durlauf and Nagin (2011a, 2011b) judge the null effect finding of Lee
and McCrary to be more persuasive in terms of understanding deterrence. First, Levitt (1998)
focuses on differences in age measured at annual frequencies, whereas Lee and McCrary mea-
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In another analysis of the effect, if any, of moving from the jurisdiction
of juvenile to adult courts, Hjalmarsson (2009) uses the 1997 National
Longitudinal Survey of Youth to examine whether young males’ percep-
tion of incarceration risk changed at the age of criminal majority. Youth
were asked, “Suppose you were arrested for stealing a car, what is the per-
centage chance that you would serve time in jail?” The author found that
subjective probabilities of being sent to jail increased discontinuously on
average by 5.2 percentage points when youth reached the age of majority
in their state of residence. While youth perceived an increase in incarcera-
tion risk, Hjalmarsson found no convincing evidence of an effect on their
self-reported criminal behavior.

In combination, the above six studies demonstrate that debates about
the deterrent effect of legal sanctions can be framed in terms argued by
Beccaria and Bentham more than two centuries ago: Does the specific sanc-
tion deter or not, and if it does, are the crime reduction benefits sufficient to
justify the costs of imposing the sanction? The Helland and Tabarrok (2007)
study is an exemplar of this type of analysis. It concludes that California’s
third-strike provision does indeed have a deterrent effect, a point conceded
even by Zimring and colleagues (2001). However, Helland and Tabarrok
(2007) also conclude, based on a cost-benefit analysis, that the crime-saving
benefits are so small relative to the increased costs of incarceration that the
lengthy prison sentences mandated by the third-strike provision cannot be
justified on the basis of their effectiveness in preventing crime.

The above six studies suggest several important sources of the hetero-
geneity of the deterrent effect of imprisonment. One source relates to the
length of the sentence. Figure 5-1 shows two different forms of the response
function that relates crime rate and sentence length. A downward slope is seen
for both, reflecting the deterrence effect of increased severity. Both curves have
the same crime rate, C,, at the status quo sentence length, S,. Because the two
curves are drawn to predict the same crime rate for a zero sanction level, the
absolute deterrent effect of the status quo sanction level is the same for both.
But because the two curves have different shapes, they also imply different
responses to an incremental increase in sentence length to S,. The linear curve
(A) is meant to depict a response function in which there is a sizable deterrent
effect accompanying the increase to S,, whereas the nonlinear curve (B) is

sure age in days or weeks. At annual frequencies, the estimated effect is more likely to reflect
both deterrence and incapacitation; hence Levitt’s results may be driven by incapacitation
effects rather than deterrence per se. Second, the analysis by Lee and McCrary is based on
individual-level data and therefore avoids the problems that can arise because of aggregation
(Durlauf et al., 2008, 2010). The individual-level data studied by Lee and McCrary also are
unusually informative on their own terms because they contain information on the exact age
of arrestees, which allows for the calculation of very short-run effects of the discontinuity in
sentence severity (e.g., effects within 30 days of turning 18).
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FIGURE 5-1 Marginal versus absolute deterrent effects.
SOURCE: Nagin (2013a).

meant to depict a small crime reduction response due to diminishing deter-
rent returns to increasing sentence length. In curve B in Figure 5-1, the largest
reductions in crime will be obtained with small increases in short sentences.

The evidence on the deterrent effect of sentence length suggests that the
relationship between crime rate and sentence length more closely resembles
curve B in Figure 5-1 than curve A. Ludwig and Raphael (2003) find no de-
terrent effect of enhanced sentences for gun crimes; Lee and McCrary (2009)
and Hjalmarsson (2009) find no evidence that the more severe penalties that
attend moving from the juvenile to the adult justice system deter offending;
and Helland and Tabarrok (2007) find only a small deterrent effect of the
third strike of California’s three strikes law. As a consequence, the deterrent
return to increasing already long sentences is modest at best.

The fine payment (Weisburd et al., 2008) and Project HOPE (Kleiman,
2009; Hawken and Kleiman, 2009; Hawken, 2010) experiments also sug-
gest that that curve B, not curve A, more closely resembles the dose-
response relationship between crime and sentence length. Although these
programs were designed to achieve behavioral changes other than simple
crime prevention (payment of criminal fines and cessation of drug use,
respectively), in both cases the subjects of the program demonstrated in-
creased compliance with court orders, an important justice system goal. In
the case of Project HOPE, subjects also showed substantially reduced levels
of criminal offending. The results of these studies suggest that, unlike incre-
ments to long sentences, short sentences do have a material deterrent effect
on a crime-prone population.
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The conclusion that increasing already long sentences has no material
deterrent effect also has implications for mandatory minimum sentencing.
Mandatory minimum sentence statutes have two distinct properties. One
is that they typically increase already long sentences, which we have con-
cluded is not an effective deterrent. Second, by mandating incarceration,
they also increase the certainty of imprisonment given conviction. Because,
as discussed earlier, the certainty of conviction even following commission of
a felony is typically small, the effect of mandatory minimum sentencing on
certainty of punishment is greatly diminished. Furthermore, as discussed at
length by Nagin (2013a, 2013b), all of the evidence on the deterrent effect
of certainty of punishment pertains to the deterrent effect of the certainty of
apprehension, not to the certainty of postarrest outcomes (including certainty
of imprisonment given conviction). Thus, there is no evidence one way or
the other on the deterrent effect of the second distinguishing characteristic of
mandatory minimum sentencing (Nagin, 2013a, 2013b).

INCAPACITATION

Crime prevention by incapacitation has an appealing directness—the
incarceration of criminally active individuals will prevent crime through
their physical separation from the rest of society. In contrast with crime
prevention based on deterrence or rehabilitation, no assumptions about
human behavior appear to be required to avert the social cost of crime.

Despite the apparent directness and simplicity of incapacitation, es-
timates of the size of its effects vary substantially. Most estimates are
reported in terms of an elasticity—the percentage change in the crime rate
in response to a 1 percent increase in the imprisonment rate. Spelman
(1994) distinguishes between two types of incapacitation studies—simula-
tion and econometric studies. Simulation studies are based on the model of
Avi-Itzhak and Schinnar (1973), described below. The earliest simulation-
based estimates are reported by Cohen (1978). Her elasticity estimates
range from —0.05 to —-0.70, meaning each 1 percent increase in impris-
onment rates would result in a crime reduction of 0.05 to 0.7 percent.
Later estimates by Dilulio and Piehl (1991), Piehl and Dilulio (1995), and
Spelman (1994) fall within a narrower but still large range of about -0.10
to —0.30—a 0.1 to 0.3 percent crime reduction for a 1 percent increase in
imprisonment.

Econometric studies also examine the overall relationship between the
crime rate and the imprisonment rate. These studies are discussed in greater
detail in the next section. The range of elasticity estimates from these stud-
ies is similarly large—from no reduction in crime (Marvell and Moody,
1994; Useem and Piehl, 2008; Besci, 1999) to a reduction of about —0.4 or
more (Levitt, 1996). These divergent findings are one of the key reasons the
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committee concludes that we cannot arrive at a precise estimate, or even a
modest range of estimates, of the magnitude of the effect of incarceration
on crime rates.

Many factors contribute to the large differences in estimates of the
crimes averted by incapacitation. These factors include whether the data
used to estimate crimes averted pertain to people in prison, people in
jail, or nonincarcerated individuals with criminal histories; the geographic
region from which the data are derived; the types of crimes included in
the accounting of crimes averted; and a host of technical issues related to
the measurement and modeling of key dimensions of the criminal career
(National Research Council, 1986; Cohen, 1986; Visher, 1986; Piquero
and Blumstein, 2007). Here we focus on two issues that are particularly
important to estimating and interpreting incapacitation effects: the estimate
of the rate of offending of active offenders and the constancy of that rate
over the course of the criminal career.

Research on incapacitation effects derives from what has come to be
called the “criminal career” model first laid out in a seminal paper by Avi-
Itzhak and Schinnar (1973). These authors assume that active offenders
commit crimes at a mean annual rate (denoted by A) over their criminal
career (averaging T years in length).!? The extent of punishment is described
by the probability of arrest, conviction, and incarceration for a given crime
and the length of time spent in prison.

At the level of the population, this framework yields an accounting
model that calculates the hypothetical level of crime in society in the ab-
sence of incarceration and the fraction of that level prevented by incarcera-
tion as a function of the probability of incarceration and the average length
of the sentence served. The theory, as already noted, is appealingly simple.
The model has no behavioral component. It views the prevention of crime
not as a behavioral response to punishment, as in deterrence, but as the
result of the simple physical isolation of offenders. We return to the impli-
cations of these behavioral assumptions below, but first consider two other
key assumptions of the Azi-Itzhak and Shinnar framework that has been
so influential in research on incapacitation. The first concerns the assump-
tion that A is constant across offenders, and the second is that it remains
unchanged over the duration of the criminal career.

Constancy of A Across the Population

The most influential source of data for calculating A—or the average
rate at which active offenders commit crimes—has been the RAND Second

10Tt is further assumed that, while the offenders were active, they committed crimes accord-
ing to a Poisson process and that career length was exponentially distributed.
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Inmate Survey, for which a sample of 2,190 incarcerated respondents in
California, Michigan, and Texas was interviewed in the 1970s. The survey
recorded respondents’ criminal involvement in the 3 years before their cur-
rent incarceration (Petersilia et al., 1978). The most important finding of
this survey was that A is far from being constant across inmates; to the con-
trary, it is highly skewed. Table 5-1 is taken from Visher’s (1986) reanalysis
of the RAND data. For robbery, the mean to median ratio is 8.3, 12.6,
and 5.2 for California, Michigan, and Texas, respectively. For burglary,
these respective ratios are 15.9, 17.2, and 11.0. The difference between the
median and the 90th percentile is even more dramatic. With the exception
of robbery in Texas, that ratio always exceeds 20 to 1. The skewness of
the offending rate distribution has crucial implications for the calculation
of incapacitation effects: as a matter of accounting, the estimated size of
incapacitation effects will be highly sensitive to whether the mean, median,
or some other statistic is used to summarize the offending rate distribution.

Skewness in the offending rate distribution also has important implica-
tions for projecting the marginal incapacitation effect of changes in the size
of the prison population. This is due to the important concept of “stochas-
tic selectivity” (Canela-Cacho et al., 1997). Stochastic selectivity formalizes
the observation that unless high-rate offenders are extremely skillful in
avoiding apprehension, they will be represented in prison disproportion-
ately relative to their representation in the population of nonincarcerated

TABLE 5-1 Differences in Distributions of A for Inmates Who Reported
Committing Robbery or Burglary, by State

Statistic California Michigan Texas
Robbery
25th pct. 2.1 1.4 0.9
50th pct. 51 3.6 2.5
75th pct. 19.8 13.1 6.2
90th pct. 107.1 86.1 15.2
Mean 42.4 45.4 13.1
Burglary
25th pct. 2.3 1.9 1.2
50th pct. 6.2 4.8 3.1
75th pct. 49.1 24.0 9.9
90th pct. 199.9 258.0 76.1
Mean 98.8 82.7 34.1

NOTE: Data were computed as part of the reanalysis.
SOURCE: Visher (1986).
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offenders. This is the case because they put themselves at risk of apprehen-
sion so much more frequently than lower-rate offenders.

Thus, surveys of offending among the incarcerated will overstate the
crime prevention benefits of further increases in the imprisonment rate. The
basis for this conclusion is straightforward: because most of the high-rate
offenders will already have been apprehended and incarcerated, there will
be relatively few of them at large to be incapacitated by further expan-
sion of the prison population. The implication is that the crime control
benefits of incapacitation will decrease with the scale of imprisonment.
Canela-Cacho and colleagues (1997) use the RAND Second Inmate Survey
to estimate the actual magnitude of the model’s prediction. Their findings
are dramatic—they conclude that offending rates of the incarcerated are on
average 10 to 50 times larger than those of the nonincarcerated. Figure 5-2
compares projections of the distribution of robbery offense rates for of-
fenders who are and are not incarcerated. The distributions are starkly dif-
ferent—few high-rate robbers are at large because most have already been
apprehended and represent a large share of the prison population.

Direct evidence of stochastic selectivity is reported by Vollaard (2012),
who studied the introduction of repeat-offender sentence enhancements in
the Netherlands. These enhancements increased sentences from 2 months
to 2 years for offenders with 10 or more prior convictions—mainly older
men with histories of substance abuse who were involved in shoplifting
and other property crimes. The sentence enhancements initially had a large
crime-reducing effect, but the effect declined as they were administered to
less serious offenders with fewer prior convictions. Recent work by Johnson
and Raphael (2012) on the crime prevention effect of imprisonment also
suggests that the size of the effect diminishes with the scale of imprison-
ment. They estimate substantial declines in the number of crimes averted
per prisoner over the period 1991 to 2004 compared with 1978 to 1990.
This finding also is consistent with the results of an earlier analysis by
Useem and Piehl (2008), who conclude that crime reduction benefits decline
with the scale of imprisonment, and with Owens’ (2009) finding of modest
incapacitation effects based on her analysis of 2003 data from Maryland.

Constancy of A Over the Criminal Career

The criminal career model assumes that the offending rate is constant
over the course of the criminal career. However, large percentages of crimes
are committed by young people, with rates peaking in the midteenage years
for property offenses and the late teenage years for violent offenses, fol-
lowed by rapid declines (e.g., Farrington, 1986; Sweeten et al., 2013); in an
application of group-based trajectory modeling (Nagin, 2005), Laub and
Sampson (2003) show that the offending trajectories of all identified groups
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decline sharply with age. The implication is that estimates of offending
rates of prison inmates based on self-reports or arrest data for the period
immediately prior to their incarceration will tend to substantially overstate
what their future offending rate will be, especially in their middle age and
beyond. This conclusion is reinforced by the criminal desistance research
of Blumstein and Nakamura (2009), Bushway and colleagues (2011), and
Kurlychek and colleagues (2006). Blumstein and Nakamura (2009), for
example, find that offending rates among the formerly arrested are statisti-
cally indistinguishable from those of the general population after 7 to 10
years of remaining crime free.!!

Other Considerations

Beyond the constancy of the offending rate across offenders and over
the criminal career, several other assumptions relate to the effectiveness of
imprisonment as a public safety strategy. Three assumptions are particularly
relevant here.

The first has to do with the phenomenon of replacement, as discussed
in Box 5-1. From the inception of research on incapacitation, it has been
recognized that incarceration of drug dealers is ineffective in preventing
drug distribution through incapacitation because dealers are easily replaced.
Miles and Ludwig (2007) argue that analogous market mechanisms may
result in replacement for other types of crime.

Second, the criminal career model assumes that the experience of incar-
ceration has no impact, positive or negative, on the intensity and duration
of postrelease offending. As discussed later in this chapter, evidence of this
effect is generally poor, but there is reason to suspect that the experiences
of imprisonment may exacerbate postrelease offending.

Third, the criminal career model assumes away co-offending, a phe-
nomenon that is particularly common among juveniles and young adults.
In so doing, the model implicitly assumes that incapacitation of one of the
co-offenders will avert the offense in its entirety—a dubious assumption.
Indeed, Marvell and Moody (1994) conclude that failure to account for
co-offending may inflate incapacitation estimates by more than a third.!?

Most active career offenders also desist from crime at relatively early ages—typically in
their 30s (Farrington, 2003). The “age-crime curve” and the short residual lengths of criminal
careers are among the principal reasons why it can be difficult to implement ideas about “se-
lective incapacitation” of high-rate offenders—it is easy to identify high-rate serious offenders
retrospectively but not prospectively.

12We also note that in their reanalysis of the RAND data, Marvell and Moody make fur-
ther adjustments for many of the other factors already discussed. The adjustments result in a
77 percent reduction in their estimate of the incapacitation effect compared with the RAND
estimate.
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BOX 5-1
Replacement Effects and Drug Arrests

For several categories of offenders, an incapacitation strategy of crime pre-
vention can misfire because most or all of those sent to prison are rapidly replaced
in the criminal networks in which they participate. Street-level drug trafficking is the
paradigm case. Drug dealing is part of a complex illegal market with low barriers to
entry. Net earnings are low, and probabilities of eventual arrest and imprisonment
are high (Levitt and Venkatesh, 2000; Caulkins and Reuter, 2010; Reuter, 2013).
Drug policy research has nonetheless shown consistently that arrested dealers
are quickly replaced by new recruits (Dills et al., 2008; MacCoun and Martin,
2009). At the corner of Ninth and Concordia in Milwaukee in the mid-1990s, for
example, 94 drug arrests were made within a 3-month period. “These arrests,
[the police officer] pointed out, were easy to prosecute to conviction. But . . . the
drug market continued to thrive at the intersection” (Smith and Dickey, 1999, p. 8).

Despite the risks of drug dealing and the low average profits, many young
disadvantaged people with little social capital and limited life chances choose
to sell drugs on street corners because it appears to present opportunities not
otherwise available. However, such people tend to overestimate the benefits of
that activity and underestimate the risks (Reuter et al., 1990; Kleiman, 1997).
This perception is compounded by peer influences, social pressures, and deviant
role models provided by successful dealers who live affluent lives and manage to
avoid arrest. Similar analyses apply to many members of deviant youth groups and
gangs: as members and even leaders are arrested and removed from circulation,
others take their place. Arrests and imprisonments of easily replaceable offenders
create illicit “opportunities” for others.

ESTIMATING THE TOTAL EFFECT OF
INCARCERATION ON CRIME

Instead of studying policy changes in specific jurisdictions or asking
offenders about their levels of criminal involvement, another commonly
used design analyzes the relationship between imprisonment rates and
crime rates across states and over time. The usual specification regresses
the logarithm of the crime rate on the logarithm of the incarceration rate,
yielding an elasticity of the crime rate with respect to incarceration. This
elasticity measures the expected percentage change in the crime rate for a
1 percent increase in the incarceration rate. Because the estimated elasticity
does not distinguish between the effects of incapacitation and the effects
of deterrence, researchers in this domain interpret it as estimating a “total
effect” of incarceration on crime.

A key challenge for studies in this research tradition is the prob-
lem of endogeneity—crime rates may affect incarceration rates even as
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incarceration rates affect crime rates because an increase in crime may
increase the numbers of arrests and prison admissions. Under these condi-
tions, a coefficient from a regression of crime rates on imprisonment rates
will reflect both the reductions in crime due to incapacitation and deter-
rence and the increase in incarceration due to increased crime. Estimates of
the negative incarceration effect that do not adjust for this endogeneity will
thus be biased toward zero, underestimating the degree to which imprison-
ment reduces crime.

Adjustment for endogeneity of this kind usually involves instrumental
variables. In this problem context, an instrumental variable is a variable
that (1) is not affected by the crime rate but (2) does affect the incarceration
rate, and (3) has no effect on the crime rate separate from its effect on the
incarceration rate. Although instrumental variables generally are difficult
to find, researchers have argued that some policy changes meet these three
conditions. Such policy changes may thus be useful instruments for identi-
fying the causal effect of incarceration on crime, purged of the influence of
crime on incarceration. We discuss these studies below.

A review by Donohue (2007) identifies eight studies of the relationship
of crime rates to incarceration rates. Six of the eight studies use data from
all or nearly all of the 50 states for varying time periods from the 1970s to
2000, and the remaining two use the RAND inmate surveys and county-
level data from Texas. All find statistically significant negative associations
between crime rates and incarceration rates, implying a crime prevention
effect of imprisonment. However, the magnitudes of the estimates of this
effect vary widely, from nil for a study allowing for the possibility that
prevention effects decline as the scale of incarceration increases (Liedka et
al., 2006) to —0.4 percent for each 1 percent increase in the incarceration
rate (Spelman, 2000). Apel and Nagin (2011), Durlauf and Nagin (2011a,
2011b), and Donohue (2007) discuss the main limitations of these studies.

Western (2006) performed a Bayesian sensitivity analysis that adjusted
regressions not accounting for endogeneity according to different beliefs
about the effect of crime on incarceration. In an analysis of 48 states for the
period 1971 to 2001, the assumption that crime had no effect on incarcera-
tion yielded an elasticity of the index crime rate to state incarceration rates
of —0.07. Assuming strong endogeneity—that a 1 percent increase in crime
produced a 0.15 percent increase in incarceration—yielded an elasticity of
—0.18 that was more than twice as large, although this estimate was statisti-
cally insignificant. In short, the estimated elasticity of crime with respect to
incarceration is acutely sensitive to beliefs about the dependence of incar-
ceration on crime. The highest estimates of crime-incarceration elasticity
imply that crime has a large effect on incarceration rates.

Explicit adjustment for endogeneity with instrumental variables is pro-
vided by Levitt (1996), Spelman (2000), and Johnson and Raphael (2012).
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Levitt (1996) uses court-ordered prison releases and indicators for over-
crowding litigation to form a set of instrumental variables. (Spelman [2000]
uses the same instruments applied to a slightly longer time series.) Levitt
argues that such court orders meet the test for providing a valid estimate
of the effect of the incarceration rate on the crime rate. The orders are not
affected by and have no direct effect on the crime rate, affecting it only
insofar as they affect the imprisonment rate. Levitt’s instrumental variables-
based point elasticity estimates vary by specification and crime type, but
some are as large as —0.4.

Even if one accepts Levitt’s arguments about the validity of the prison
overcrowding instrument, the estimated effects have only limited policy
value. The instrument, by its construction, likely is measuring the effect on
crime of the early release of selected prisoners, probably those nearing the
end of their sentenced terms. It may also reflect the effect of diverting indi-
viduals convicted of less serious crimes to either local jails or community
supervision. In either case, the estimates are not informative about the crime
prevention effects, whether by deterrence or incapacitation, of sentence
enhancements related to the manner in which a crime is committed (e.g.,
weapon use), to the characteristics of the perpetrator (e.g., prior record),
or to policies affecting the likelihood of incarceration. More generally, the
uncertainty about what is actually being measured inherently limits the
value of the estimated effects for both policy and social science purposes.

A more recent instrumental variables-based study by Johnson and
Raphael (2012) specifies a particular functional dependence of prison ad-
missions on crime and uses this information to identify the incarceration
effect. Identification is based on the assumption that prison populations
do not change instantaneously in response to changes in the size of the
criminal population. As in the non-instrumental variables-based analysis
of Liedka and colleagues (2006), Johnson and Raphael conclude that the
crime prevention effect of imprisonment has diminished with the scale of
imprisonment, which was rising steadily over the period of their analysis
(1978 to 2004). Their conclusion also is consistent with previously dis-
cussed findings of Canala-Cacho and colleagues (1997), Vollaard (2012),
and Owens (2009).

In light of the incapacitation studies, evidence reported by Johnson and
Raphael (2012) that the crime-incarceration elasticity is smaller at higher
incarceration rates suggests that relatively low-rate offenders are detained
by additional incarceration when the incarceration rate is high. However,
even the incapacitation interpretation is cast in doubt by the aging of the
U.S. prison population. Between 1991 and 2010, the percentage of prison-
ers in state and federal prisons over age 45 nearly tripled, from 10.6 percent
to 27.4 percent (Beck and Mumola, 1999; Guerino et al., 2011). Thus, the
apparent decline in the incapacitative effectiveness of incarceration with
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scale may simply be reflecting the aging of the prison population (regard-
less of whether this is attributable to longer sentences), which coincided
with rising imprisonment rates. Further complicating the decreasing returns
interpretation is the changing composition of the prison population with
respect to the types of offenses for which prisoners have been convicted. For
more than four decades, the percentage of prisoners incarcerated for non-
Part I Federal Bureau of Investigation (FBI) index crimes'3 has increased
substantially (Blumstein and Beck, 1999, 2005). Thus, the reduction in
crime prevention effectiveness may be due to the types of prisoners incarcer-
ated rather than the high rate of incarceration itself.

All of these studies, whether instrumental variables-based or not, also
suffer from an important conceptual flaw that limits their usefulness in un-
derstanding deterrence and devising crime control policy. Prison population
is not a policy variable per se; rather, it is an outcome of sanction policies
dictating who goes to prison and for how long—the certainty and severity
of punishment. In all incentive-based theories of criminal behavior in the
tradition of Bentham and Beccaria, the deterrence response to sanction
threats is posed in terms of the certainty and severity of punishment, not
the incarceration rate. Therefore, to predict how changes in certainty and
severity might affect the crime rate requires knowledge of the relationship
of the crime rate to certainty and severity as separate entities. This knowl-
edge is not provided by the literature that analyzes the relationship of the
crime rate to the incarceration rate.

These studies also were conducted at an overly global level. Nagin
(1998) discusses two dimensions of sanction policies that affect incarcera-
tion rates. The first—“type”—encompasses three categories of policies: those
that determine the certainty of punishment, such as by requiring mandatory
imprisonment; those that affect sentence length, such as determinate sentenc-
ing laws; and those that regulate parole powers. The second dimension—
“scope”—distinguishes policies with a broad scope, such as increased penalties
for a wide range of crimes, from policies focused on particular crimes (e.g.,
drug offenses) or criminals (e.g., repeat offenders).

The 5-fold growth in incarceration rates over the past four decades is
attributable to a combination of policies belonging to all cells of this matrix.
As described in Chapter 3, parole powers have been greatly curtailed and sen-
tence lengths increased, both in general and for particular crimes (e.g., drug
dealing), and judicial discretion to impose nonincarcerative sanctions has
been reduced (Tonry, 1996; Blumstein and Beck, 1999, 2005; Raphael and
Stoll, 2009). Consequently, any impact of the increase in prison population

B3Part I index crimes are homicide, rape, robbery, aggravated assault, burglary, larceny/theft,
motor vehicle theft, and arson.
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on the crime rate reflects the effect of an amalgam of potentially interacting
factors.

There are good reasons for predicting differences in the crime reduction
effects of different types of sanctions (e.g., mandatory minimum sentences
for repeat offenders versus prison diversion programs for first-time offend-
ers). Obvious sources of heterogeneity in offender response include such
factors as prior contact with the criminal justice system, demographic char-
acteristics, and the mechanism by which sanction threats are communicated
to their intended audience.

THE CRIMINAL INVOLVEMENT OF THE
FORMERLY INCARCERATED

Research on incapacitation and deterrence focuses largely on the con-
temporaneous effect of incarceration—the crime prevented now by today’s
incarceration.'* However, today’s incarceration may also affect the level of
crime in the future. In studying the lagged effects of incarceration on crime,
researchers generally have focused on the criminal involvement of people
who have been incarcerated. Two competing hypotheses appear plausible.
On the one hand, people who have served time in prison may be less likely
to be involved in crime because the experience of incarceration has deterred
them or because they have been involved in rehabilitative programs. On
the other hand, the formerly incarcerated may be more involved in crime
after prison because incarceration has damaged them psychologically in
ways that make them more rather than less crime prone, has brought them
into contact with criminally involved peers, has exposed them to violent
or other risky contexts, or has placed them at risk of crime because of im-
prisonment’s negative social effects on earnings and family life (discussed
in Chapters 8 and 9, respectively). A recent review of the literature on
imprisonment and reoffending by Nagin and colleagues (2009) concludes
that there is little evidence of a specific deterrent or rehabilitative effect of
incarceration, and that all evidence on the effect of imprisonment on reof-
fending points to either no effect or a criminogenic effect.'

14The committee is not aware of any research estimating the lagged effects of incapacitation
on crime.

B3It is important to distinguish the effect of imprisonment on recidivism from the effect of
aging on recidivism. Studies of the effect of aging on recidivism examine how rates of recidi-
vism change with age, whereas studies of the effect of imprisonment on recidivism examine
how imprisonment affects recidivism compared with a noncustodial sanction such as proba-
tion. Thus, the conclusion that rates of recidivism tend to decline with age does not contradict
the conclusion that imprisonment, compared with a noncustodial sanction, may be associated
with higher rates of recidivism.
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Whatever the effects of incarceration on those who have served time,
research on recidivism offers a clear picture of crime among the formerly
incarcerated. The Bureau of Justice Statistics has published two multistate
studies estimating recidivism among state prisoners. Both take an annual
cohort of prison releases and use state and federal criminal record databases
to estimate rates of rearrest, reconviction, and resentencing to prison. Beck
and Shipley (1989) examine criminal records for a 1983 cohort of released
prisoners in 11 states, while Langan and Levin (2002) analyze a 1994 co-
hort in the 11 original states plus 4 others. Although the incarceration rate
had roughly doubled between 1983 and 1994, the results of the two studies
are strikingly similar: the 3-year rearrest rate for state prisoners was around
two-thirds in both cohorts (67.5 percent in 1994 and 62.5 percent in 1983).

Research on recidivism recently has been augmented by studies of
“redemption”—the chances of criminal involvement among offenders who
have remained crime free (Blumstein and Nakamura, 2009; Kurlychek et
al., 2006, 2007; Soothill and Francis, 2009). Although none of these stud-
ies examines desistance among the formerly incarcerated, their findings
are suggestive and point to the need for research on long-term patterns of
desistance among those who have served prison time. Using a variety of
cohorts in the United States and the United Kingdom, this research finds
that the offending rate of the formerly arrested or those with prior criminal
convictions converges toward the (age-specific) offending rate of the general
population, conditional on having been crime free for the previous 7 to 10
years. The redemption studies also show that the rate of convergence of the
formerly incarcerated tends to be slower if ex-offenders are younger or if
they have a long criminal history.

Rehabilitative programming has been the main method for reducing
crime among the incarcerated. Such programming dates back to Progres-
sive-era reforms in criminal justice that also produced a separate juvenile
justice system for children involved in crime, indeterminate sentencing laws
with discretionary parole release, and agencies for parole and probation
supervision. For much of the twentieth century, rehabilitation occupied
a central place in the official philosophy—if not the practice—of U.S.
corrections. This philosophy was significantly challenged in the 1970s
when a variety of reviews found that many rehabilitative programs yielded
few reductions in crime (Martinson, 1974; National Research Council,
1978a). By the late 1990s, consensus had begun to swing back in favor
of rehabilitative programs. Gaes and colleagues (1999) report, with little
controversy, that well-designed programs can achieve significant reduc-
tions in recidivism, and that community-based programs and programs
for juveniles tend to be more successful than programs applied in custody
and with adult clients. Gaes and colleagues also point to the special value
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of cognitive-behavioral therapies that help offenders manage conflict and
aggressive and impulsive behaviors.

Since the review of Gaes and colleagues, there have been several im-
portant evaluations of transitional employment and community supervision
programs (Hawken and Kleiman, 2009; Redcross et al., 2012). Results for
transitional employment among parole populations have been mixed. Over
a 3-year follow-up period, prison and jail incarceration was significantly
reduced by a 6-week period of transitional employment, but arrests and
convictions were unaffected. Parole and probation reforms involving both
sanctions that are swift and certain but mild and sanctions that are gradu-
ated have been shown to reduce violations and revocations. Because evalu-
ation of such programs is ongoing, information about other postprogram
effects is not yet available.

Researchers and policy makers often have claimed that prison is a
“school for criminals,” immersing those with little criminal history with
others who are heavily involved in serious crime. Indeed, this view moti-
vated a variety of policies intended to minimize social interaction among
the incarcerated in the early nineteenth-century penitentiary. Much of the
research reported in Chapters 6 through 9 on the individual-level effects
of incarceration suggests plausible pathways by which prison time may
adversely affect criminal desistance. Research suggests the importance of
steady employment and stable family relationships for desisting from crime
(Sampson and Laub, 1993; Laub and Sampson, 2003). To the extent that
incarceration diminishes job stability and disrupts family relationships, it
may also be associated with continuing involvement in crime. As previously
indicated, Nagin and colleagues (2009) found that a substantial number of
studies report evidence of a criminogenic effect of imprisonment, although
they also conclude that most of these studies were based on weak research
designs.

EFFECTS OF INCARCERATION FOR DRUG
OFFENSES ON DRUG PRICES AND DRUG USE

As discussed in Chapter 2, a large portion of the growth in state and
federal imprisonment is due to the increased number of arrests for drug
offenses and the increased number of prison commitments per drug arrest.
Law enforcement efforts targeting drug offenses expanded greatly after
the 1970s, with the arrest rate for drugs increasing from about 200 per
100,000 adults in 1980 to more than 400 per 100,000 in 2009 (Snyder,
2011). Sentencing for drug offenses also became more punitive, as manda-
tory prison time for these offenses was widely adopted by the states through
the 1980s and incorporated in the Federal Sentencing Guidelines in 1986.
Expanded enforcement and the growing use of custodial sentences for drug
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offenses also produced a large increase in the incarceration rate for these
offenses. From 1980 to 2010, the state incarceration rate for drug offenses
grew from 15 per 100,000 to more than 140 per 100,000, a faster rate of
increase than for any other offense category. State prison admissions for
drug offenses grew most rapidly in the 1980s, increasing from about 10,000
in 1980 to about 116,000 by 1990 and peaking at 157,000 in 2006 (Beck
and Blumstein, 2012, Figures 12 and 13).

As discussed in Chapter 4, successive iterations of the war on drugs,
announced by the Nixon, Reagan, and Bush administrations, focused drug
control policy on both the supply side and the demand side of the illegal
drug market. The intensified law enforcement efforts not only were aimed
chiefly at reducing the supply of drugs, but also were intended to reduce
the demand for drugs. On the supply side, the specific expectation of policy
makers has been that, by taking dealers off the streets and raising the risks
associated with selling drugs, these enforcement strategies and more severe
punishments would reduce the supply of illegal drugs and raise prices,
thereby reducing drug consumption. On the demand side, penalties for
possession became harsher as well, and criminal justice agencies became
actively involved in reducing demand through the arrest and prosecution
of drug users. As a result of this twin focus on supply and demand, incar-
ceration rates for drug possession increased in roughly similar proportion
to incarceration rates for drug trafficking (Caulkins and Chandler, 2006).

Much of the research on drug control policy—and specifically, on the
effectiveness of law enforcement and criminal justice strategies in carrying
out those policies—is summarized in two reports of the National Research
Council (2001, 2011). On the supply side of the drug market, the 2001
report finds that “there appears to be nearly unanimous support for the
idea that the current policy enforcing prohibition of drug use substantially
raises the prices of illegal drugs relative to what they would be otherwise”
(p. 153). However, the combined effect of both supply- and demand-side
enforcement on price is uncertain (Kleiman, 1997; Kleiman et al., 2011;
Reuter, 2013) because effective demand-suppression policies will tend to
decrease rather than increase price. Thus, the well-documented reduction in
the price of most drugs since the early 1980s (Reuter, 2013) may, in princi-
ple, be partly a reflection of success in demand suppression.'® Nevertheless,

16National data on drug price trends come from the System to Retrieve Information from
Drug Evidence (STRIDE), which combines information on acquisitions of illegal drugs by
the Drug Enforcement Administration (DEA) and the Metropolitan Police of the District of
Columbia (MPDC). The underlying reporting base from DEA field offices is very sparse, and
carlier National Research Council reports warn of the acute limitations of the STRIDE data.
The data show large declines in the prices of cocaine and heroin since the early 1980s, and
prices have largely been fluctuating around a historically low level over the past two decades.
A typical estimate records a decline in the price of a pure gram of powder cocaine from $400
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the ultimate objective of both supply- and demand-side enforcement efforts
is to reduce the consumption of illicit drugs, and there is little evidence
that enforcement efforts have been successful in this regard. The National
Research Council (2001, p. 193) concludes: “In summary, existing research
seems to indicate that there is little apparent relationship between severity
of sanctions prescribed for drug use and prevalence or frequency of use,
and that perceived legal risk explains very little in the variance of individual
drug use.” Although data often are incomplete and of poor quality, the
best empirical evidence suggests that the successive iterations of the war
on drugs—through a substantial public policy effort—are unlikely to have
markedly or clearly reduced drug crime over the past three decades.

KNOWLEDGE GAPS

We offer the following observations regarding gaps in knowledge of the
crime prevention effects of incarceration and research to address those gaps.

Deterrence and Sentence Length

The deterrent effect of lengthy sentences is modest at best. We have
pointed to evidence from the Project HOPE experiment (Kleiman, 2009;
Hawken and Kleiman, 2009; Hawken, 2010) and a fine enforcement ex-
periment (Weisburd et al., 2008) suggesting that the deterrent effect of
sentence length may be subject to decreasing returns. Research on the rela-
tionship between sentence length and the magnitude of the deterrent effect
is therefore a high priority. Related research is needed to establish whether
other components of the certainty of punishment beyond the certainty of
apprehension, such as the probability of imprisonment given conviction,
are effective deterrents.

Sentencing Data by State

A National Research Council report on the deterrent effect of the
death penalty (National Research Council, 2012a) describes large gaps in
state-level data on the types of noncapital sanctions legally available for
the punishment of murder and on their actual utilization. Comparable gaps
exist for other serious crimes that are not subject to capital punishment.
As a consequence, it is not possible to compare postconviction sentencing
practices across the 50 states. Development of a comprehensive database

in 1981 to under $100 in 2007 (Fries et al., 2008). Similar price declines are found for heroin
and crack cocaine.
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that would allow for such cross-state comparisons over time is therefore a
high priority.

CONCLUSION

Many studies have attempted to estimate the combined incapacitation
and deterrence effects of incarceration on crime using panel data at the state
level from the 1970s to the 1990s and 2000s. Most studies estimate the
crime-reducing effect of incarceration to be small and some report that the
size of the effect diminishes with the scale of incarceration. Where adjust-
ments are made for the direct dependence of incarceration rates on crime
rates, the crime-reducing effects of incarceration are found to be larger.
Thus, the degree of dependence of the incarceration rate on the crime rate
is crucial to the interpretation of these studies. Several studies influential
for the committee’s conclusions in Chapters 3 and 4 find that the direct
dependence of the incarceration rate on the crime rate is modest, lending
credence to a small crime-reduction effect on incarceration. However, re-
search in this area is not unanimous and the historical and legal analysis is
hard to quantify. If the trend in the incarceration rate depended strongly on
the trend in crime, then a larger effect of incarceration on crime would be
more credible. On balance, panel data studies support the conclusion that
the growth in incarceration rates reduced crime, but the magnitude of the
crime reduction remains highly uncertain and the evidence suggests it was
unlikely to have been large.

Whatever the estimated average effect of the incarceration rate on the
crime rate, the available studies on imprisonment and crime have limited
utility for policy. The incarceration rate is the outcome of policies affecting
who goes to prison and for how long and of policies affecting parole revo-
cation. Not all policies can be expected to be equally effective in preventing
crime. Thus, it is inaccurate to speak of the crime prevention effect of in-
carceration in the singular. Policies that effectively target the incarceration
of highly dangerous and frequent offenders can have large crime prevention
benefits, whereas other policies will have a small prevention effect or, even
worse, increase crime in the long run if they have the effect of increasing
postrelease criminality.

Evidence is limited on the crime prevention effects of most of the
policies that contributed to the post-1973 increase in incarceration rates.
Nevertheless, the evidence base demonstrates that lengthy prison sentences
are ineffective as a crime control measure. Specifically, the incremental
deterrent effect of increases in lengthy prison sentences is modest at best.
Also, because recidivism rates decline markedly with age and prisoners nec-
essarily age as they serve their prison sentence, lengthy prison sentences are
an inefficient approach to preventing crime by incapacitation unless they
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are specifically targeted at very high-rate or extremely dangerous offenders.
For these reasons, statutes mandating lengthy prison sentences cannot be
justified on the basis of their effectiveness in preventing crime.

Finally, although the body of credible evidence on the effect of the
experience of imprisonment on recidivism is small, that evidence consis-
tently points either to no effect or to an increase rather than a decrease in
recidivism. Thus, there is no credible evidence of a specific deterrent effect
of the experience of incarceration.

Our review of the evidence in this chapter reaffirms the theories of de-
terrence first articulated by the Enlightenment philosophers Beccaria and
Bentham. In their view, the overarching purpose of punishment is to deter
crime. For state-imposed sanctions to deter crime, they theorized, requires
three ingredients—severity, certainty, and celerity of punishment. But they
also posited that severity alone would not deter crime. Our review of the
evidence has confirmed both the enduring power of their theories and the
modern relevance of their cautionary observation about overreliance on
the severity of punishment as a crime prevention policy.
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The Experience of Imprisonment

his chapter summarizes what is known about the nature of prison

life and its consequences for prisoners. The dramatic rise in incar-

ceration rates in the United States beginning in the mid-1970s has
meant that many more people have been sent to prison and, on average,
have remained there for longer periods of time. Therefore, the number of
persons experiencing the consequences of incarceration—whether helpful or
harmful—has correspondingly increased. Although this chapter considers
the direct and immediate consequences of incarceration for prisoners while
they are incarcerated, many of the most negative of these consequences can
undermine postprison adjustment and linger long after formerly incarcer-
ated persons have been released back into society.

In examining this topic, we reviewed research and scholarship from
criminology, law, penology, program evaluation, psychiatry, psychology,
and sociology. These different disciplines often employ different meth-
odologies and address different questions (and at times come to different
conclusions). In our synthesis of these diverse lines of research, we sought
to find areas of consensus regarding the consequences of imprisonment for
individuals confined under conditions that prevailed during this period of
increasing rates of incarceration and reentry.

Prisons in the United States are for the most part remote, closed envi-
ronments that are difficult to access and challenging to study empirically.
They vary widely in how they are structured and how they operate, making
broad generalizations about the consequences of imprisonment difficult to
formulate. It is possible, however, to describe some of the most significant
trends that occurred during the period of increasing rates of incarceration
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that affected the nature of prison life. After reviewing these trends and ac-
knowledging the lack of national and standardized data and quality-of-life
indicators, we discuss aspects of imprisonment that have been scientifically
studied. From the available research, we summarize what is known about
the experience of prison generally, how it varies for female prisoners and
confined youth, its general psychological consequences, and the particular
consequences of extreme conditions of overcrowding and isolation, as well
as the extent of participation in prison programming. We also consider, on
the one hand, what is known about the potentially criminogenic effects of
incarceration and, on the other hand, what is known about prison rehabili-
tation and reentry in reducing postprison recidivism.

VARIATIONS IN PRISON ENVIRONMENTS

Classic sociological and psychological studies have underscored the
degree to which prisons are complex and powerful environments that can
have a strong influence on the persons confined within them (Sykes, 1958;
Clemmer, 1958; Toch, 1975, 1977). However, it is important to note at the
outset of this discussion of the consequences of imprisonment that not all
“prisons” are created equal. Not only are correctional institutions catego-
rized and run very differently on the basis of their security or custody levels,
but even among prisons at the same level of custody, conditions of confine-
ment can vary widely along critical dimensions—physical layout, staffing
levels, resources, correctional philosophy, and administrative leadership—
that render one facility fundamentally different from another. One of the
important lessons of the past several decades of research in social psychol-
ogy is the extent to which specific aspects of a context or situation can
significantly determine its effect on the actors within it (e.g., Haney, 2005;
Ross and Nisbett, 1991). This same insight applies to prisons. Referring
to very different kinds of correctional facilities as though the conditions
within them are the same when they are not may blur critically important
distinctions and result in invalid generalizations about the consequences of
imprisonment (or the lack thereof). It also may lead scholars to conclude
that different research results or outcomes are somehow inconsistent when
in fact they can be explained by differences in the specific conditions to
which they pertain.

This chapter focuses primarily on the consequences of incarceration for
individuals confined in maximum and medium security prisons, those which
place a heavier emphasis on security and control compared with the lower-
custody-level facilities where far fewer prisoners are confined (Stephan and
Karberg, 2003). Prisoners in the higher security-level prisons typically are
housed in cells (rather than dormitories), and the facilities themselves gener-
ally are surrounded by high walls or fences, with armed guards, detection
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devices, or lethal fences being used to carefully monitor and control the
“security perimeters.” Closer attention is paid to the surveillance of inmate
activity and the regulation of movement inside housing units and elsewhere
in the prison. Obviously, these, too, are gross categorizations, with count-
less variations characterizing actual conditions of confinement among ap-
parently similar prisons. The assertions made in the pages that follow about
broad changes in prison practices and policies, normative prison conditions,
and consequences of imprisonment all are offered with the continuing ca-
veat that as prisons vary significantly, so, too, do their normative conditions
and their consequences for those who live and work within them.

TRENDS AFFECTING THE NATURE OF PRISON LIFE

Although individual prisons can vary widely in their nature and effects,
a combination of six separate but related trends that occurred over the past
several decades in the United States has had a significant impact on condi-
tions of confinement in many of the nation’s correctional institutions: (1)
increased levels of prison overcrowding, (2) substantial proportions of the
incarcerated with mental illness, (3) a more racially and ethnically diverse
prisoner population, (4) reductions in overall levels of lethal violence within
prisons, (5) early litigation-driven improvements in prison conditions fol-
lowed by an increasingly “hands-off” judicial approach to prison reform,
and (6) the rise of a “penal harm” movement.

The first and in many ways most important of these trends was due to
the significant and steady increase in the sheer numbers of persons incarcer-
ated throughout the country. As noted in Chapter 2, significant increases
in the size of the prisoner population began in the mid-to-late 1970s in a
number of states and continued more or less unabated until quite recently.
The resulting increases in the numbers of prisoners were so substantial and
occurred so rapidly that even the most aggressive programs of prison con-
struction could not keep pace. Widespread overcrowding resulted and has
remained a persistent problem. Congress became concerned about prison
overcrowding as early as the late 1970s (Subcommittee on Penitentiaries
and Corrections, 1978). Overcrowding was described as having reached
“crisis-level” proportions by the start of the 1980s and often thereafter
(e.g., Finn, 1984; Gottfredson, 1984; Zalman, 1987), and it was addressed
in a landmark Supreme Court case as recently as 2011." At the end of 2010,
27 state systems and the Federal Bureau of Prisons were operating at 100
percent design capacity or greater (Guerino et al., 2011).

In addition to the rapid expansion of the prisoner population and the
severe overcrowding that resulted, recent surveys of inmates have shown

1Brown v. Plata, 131 S. Ct. 1910 (2011).
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high prevalence of serious mental illness among both prisoners and jail
inmates (James and Glaze, 2006). Although the reasons for this high preva-
lence are not entirely clear, some scholars have pointed to the effect of the
deinstitutionalization movement of the 1960s (e.g., Hope and Young, 1984;
Hudson, 1984; Scull, 1977), which effectively reduced the amount of public
resources devoted to the hospitalization and treatment of the mentally ill.
Some have suggested that untreated mental illness may worsen in the com-
munity, ultimately come to the attention of the criminal justice system, and
eventually result in incarceration (Belcher, 1988; Whitmer, 1980). How-
ever, Raphael and Stoll (2013) have estimated that deinstitutionalization
accounted for no more than approximately “7 percent of prison growth
between 1980 and 2000” (p. 156). Even this low estimate of the contribu-
tion of deinstitutionalization to the overall rise in incarceration indicates
that in the year 2000, “between 40,000 and 72,000 incarcerated individu-
als would more likely have been mental hospital inpatients in years past”
(p. 156). Other scholars and mental health practitioners have suggested that
the combination of adverse prison conditions and the lack of adequate and
effective treatment resources may result in some prisoners with preexisting
mental health conditions suffering an exacerbation of symptoms and even
some otherwise healthy prisoners developing mental illness during their
incarceration (e.g., Haney, 2006; Kupers, 1999). In any event, the high
prevalence of seriously mentally ill prisoners has become a fact of life in
U.S. prisons. Further discussion of mental illness among the incarcerated is
presented in Chapter 7.

Another trend resulted from the high incarceration rates of African
Americans and Hispanics, which changed the makeup of the prisoner
population and altered the nature of prison life. As discussed in Chapters 2
and 3, during the past 40 years of increasing imprisonment, incarceration
rates for African Americans and Hispanics have remained much higher than
those for whites, sustaining and at times increasing already significant racial
and ethnic disparities. Racially and ethnically diverse prisoner populations
live in closer and more intimate proximity with one another than perhaps
anywhere else in society. In some prison systems, they also live together
under conditions of severe deprivation and stress that help foment conflict
among them. Despite this close proximity, racial and ethnic distinctions and
forms of segregation occur on a widespread basis in prison—sometimes
by official policy and practice and sometimes on the basis of informal
social groupings formed by the prisoners themselves. Race- and ethnicity-
based prison gangs emerged in part as a result of these dynamics (Hunt et
al., 1993; McDonald, 2003; Skarbek, 2012; van der Kolk, 1987; Valdez,
2005). Estimates of gang membership vary greatly from approximately 9
percent to as much as 24 percent of the prison population during the past
two decades (Hill, 2004, 2009; Knox, 2005; Wells et al., 2002). However,
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these different estimates mask the wide variation in the proportion of gang
members within different prison systems and locations and the level of
organization of the gangs themselves (Skarbek, 2011).

A number of scholars predicted that many of the above changes would
result in prisons becoming more disorderly and unsafe (e.g., Blomberg and
Lucken, 2000; Hagan, 1995). However, some key indicators of order and
safety in prisons—including riots, homicides, and suicides—showed signifi-
cant improvement instead. For example, in a study of reported riots, Useem
and Piehl (2006, p. 95) find that “both the absolute number of riots and
the ratio of inmates to riots declined.” The number of riots declined from
a peak in 1973 (about 90 riots per 1,000,000 inmates) to become a rare
event by 2003, even though the prison population significantly increased
over this period. The rate of inmate homicides likewise decreased, declin-
ing 92 percent from more than 60 per 100,000 inmates in 1973 (Sylvester
et al., 1977) to fewer than 5 per 100,000 in 2000 (Stephan and Karberg,
2003). Useem and Piehl (2006) also report a similar drop in the rate of staff
murdered by inmates—a rare but significant event that fell to zero in 2000
and 2001. In addition, as discussed further in Chapter 7, suicide rates in
prison declined from 34 per 100,000 in 1980 to 16 per 100,000 in 1990,
and largely stabilized after that (Mumola, 2005). Although these measures
of lethal violence do not encompass the full measure of the quality of prison
life (or even the overall amount of violence that occurs in prison settings),
these significant declines during a period of rising incarceration rates are
noteworthy, and the mechanisms by which they were accomplished merit
future study.

In the early years of increased rates of incarceration in the United States,
many of the most important improvements in the quality of prison life were
brought about through prison litigation and court-ordered change. Thus,
as part of the larger civil rights movement, a period of active prisoners’
rights litigation began in the late 1960s and continued through the 1970s.
It culminated in a number of federal district court decisions addressing
constitutional violations, including some that graphically described what
one court called “the pernicious conditions and the pain and degradation
which ordinary inmates suffer[ed]” within the walls of certain institutions,?
and that also brought widespread reforms to a number of individual prisons
and prison systems. As prison law experts acknowledged, this early prison
litigation did much to correct the worst extremes, such as uncivilized condi-
tions, physical brutality, and grossly inadequate medical and mental health
services within prison systems (e.g., Cohen, 2004).

By the beginning of the 1980s, as state prison populations continued to
grow and correctional systems confronted serious overcrowding problems,

2Ruiz v. Estelle, 503 F. Supp. 1265 (S.D. Tex. 1980), p. 1390.
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the Supreme Court signaled its intent to grant greater deference to prison
officials. In a landmark case, Rhodes v. Chapman (1981),3 for example,
the Court refused to prohibit the then controversial practice of “double-
celling” (housing two prisoners in cells that had been built to house only
one). Even so, at least 49 reported court cases decided between 1979 and
1990 addressed jail and prison overcrowding, a majority of which resulted
in court-ordered population “caps” or ceilings to remedy unconstitutional
conditions (Cole and Call, 1992). By the mid-1990s, there were only three
states in the country—Minnesota, New Jersey, and North Dakota—in
which an individual prison or the entire prison system had not been placed
under a court order to remedy unacceptable levels of overcrowding or other
unconstitutional conditions (American Civil Liberties Union, 1995).

In 1995, Congress passed the Prison Litigation Reform Act (PLRA),
which greatly limited prisoners’ access to the courts to challenge their con-
ditions of confinement. Among other things, the law prohibited prisoners
from recovering damages for “mental or emotional injury suffered while in
custody without a prior showing of physical injury” [at 42 U.S.C. Section
1997¢(3)], and it also required prisoners to “exhaust” all “administrative
remedies” (no matter how complicated, prolonged, or futile) before being
permitted to file claims in court. Legal commentators concluded that the
PLRA had helped achieve the intended effect of significantly reducing the
number of frivolous lawsuits; however, it also instituted significant barri-
ers to more creditable claims that could have drawn needed attention to
harmful prison conditions and violations of prisoners’ rights (Cohen, 2004;
Schlanger and Shay, 2008). By the late 1990s, the average inmate could find
much less recourse in the courts than the early years of prison litigation
had appeared to promise (Cohen, 2004). Schlanger and Shay (2008, p. 140)
note that the “obstacles to meritorious lawsuits” were “undermining the
rule of law in our prisons and jails, granting the government near-impunity
to violate the rights of prisoners without fear of consequences.”

The final trend that affected the nature of prison life in the United
States over the past several decades was both an independent factor in its
own right and the consequence of several of those previously mentioned.
It is somewhat more difficult to document quantitatively but has been viv-
idly described in a number of historical accounts of this era of American
corrections (e.g., Cullen, 1995; Garland, 2001; Gottschalk, 2006). The
mid-1970s marked the demise of the pursuit of what had come to be called
the “rehabilitative ideal” (Lin, 2002; Vitiello, 1991). Rehabilitation—the
goal of placing people in prison not only as punishment but also with the
intent that they eventually would leave better prepared to live a law-abiding
life—had served as an overarching rationale for incarceration for nearly a

3Rhodes v. Chapman, 452 U.S. 337 (1981).
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century (e.g., Allen, 1959). In this period, as discussed in Chapters 3 and 4,
the dominant rationale shifted from rehabilitation to punishment.

As the manifest purpose of imprisonment shifted, aspects of prison life
changed in some ways that adversely affected individual prisoners. Once
legislatures and prison systems deemphasized the rehabilitative rationale,
and as they struggled to deal with unprecedented overcrowding, they were
under much less pressure to provide prison rehabilitative services, treat-
ment, and programming (e.g., California Department of Corrections and
Rehabilitation Expert Panel on Adult Offender Reentry and Recidivism
Reduction Programs, 2007; Office of Inspector General, 2004; Govern-
ment Accountability Office, 2012). We examine the available data on the
decline in opportunities to participate in such services later in this chapter
and also in Chapter 7.

As discussed in Chapters 3 and 4, during the period of incarceration
growth, politicians and policy makers from across the political spectrum
embraced an increasingly “get tough” approach to criminal justice. Eventu-
ally, advocates of these more punitive policies began to focus explicitly on
daily life inside the nation’s prisons, urging the implementation of a “no
frills” approach to everyday correctional policies and practices. Daily life
inside many prison systems became harsher, in part because of an explicit
commitment to punishing prisoners more severely. What some scholars
characterized as a “penal harm” movement that arose in many parts of the
country included attempts to find “creative strategies to make offenders
suffer” (Cullen, 1995, p. 340).

As Johnson and colleagues (1997) point out, political rhetoric advo-
cated “restoring fear to prisons,” among other things through a new “ethos
of vindictiveness and retribution” that was clearly “counter to that of previ-
ous decades, which had emphasized humane treatment of prisoners and the
rehabilitative ideal” (pp. 24-25). In some jurisdictions, “get tough” policies
addressed relatively minor (but not necessarily insignificant) aspects of pris-
oners’ daily life, such as, in one southern state, “removing air conditioning
and televisions in cells, discontinuing intramural sports, requiring inmates
to wear uniforms, abolishing furloughs for inmates convicted of violent
crimes, and banning long hair and beards” (Johnson et al., 1997, p. 28). In
1995 and several times thereafter, Congress considered an explicit No Frills
Prison Act that was designed to target federal prison construction funds to
states that “eliminate[d] numerous prison amenities—including good time,
musical instruments, personally owned computers, in-cell coffee pots, and
so on” (Johnson et al., 1997, p. 28).* Although the No Frills Prison Act

4See H.R. 663 (104th), whose stated purpose was “to end luxurious conditions in prisons.”
Congress also considered No Frills Prisons Acts in 1999 [H.R. 370 (106th)] and again in
2003 [H.R. 2296 (108th)]. A bill by the same name, limiting food expenditures and restrict-
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never became law, it did reflect prevailing attitudes among many citizens
and lawmakers at the time. As described in more detail below, a number of
restrictions on “prison amenities” were imposed through changes in cor-
rectional policy rather than legislation.

PRISON DATA

Before discussing the consequences of imprisonment for individuals, it
is useful to describe contemporary conditions of confinement—the physi-
cal, social, and psychological realities that prisoners are likely to experience
in the course of their incarceration. However, attempts to characterize the
overall conditions of confinement are constrained by the lack of compre-
hensive, systematic, and reliable data on U.S. prison conditions. The best
evidence available often is limited to specific places or persons. As noted at
the outset of this chapter, any generalizations about typical prison condi-
tions must be qualified by the fact that prisons differ significantly in how
they are structured, operated, and experienced. Official national statistics
that address certain aspects of imprisonment are useful for many scholarly
purposes, but they have two important limitations: a lack of standardiza-
tion and sometimes questionable reliability, on the one hand, and the fact
that they typically focus on few meaningful indicators of the actual quality
of prison life. We discuss each of these limitations in turn.

Lack of National and Standardized Data

Concerns about the accuracy or reliability of official compilations of
general criminal justice data—including data collected in and about the
nation’s correctional institutions—are long-standing. More than 45 years
ago, the President’s Commission on Law Enforcement and the Administra-
tion of Justice (1967) concluded that regional and national criminal justice
data often were inaccurate, incomplete, or unavailable and recommended a
number of reforms. Similar concerns were voiced by the National Advisory
Committee on Criminal Justice Standards and Goals and the General Ac-
counting Office in reports published in the early 1970s (Comptroller Gen-
eral of the United States, 1973; National Advisory Commission on Criminal
Justice Standards and Goals, 1973). Although a number of reforms and new
standards were implemented, a report sponsored by the Bureau of Justice
Statistics (BJS) that was published almost two decades after the 1967 Com-
mission report acknowledged that “significant data quality problems still
remain” (Bureau of Justice Statistics, 1985, p. 28).

ing living conditions, recreational activities, and property, was enacted in at least one state.
See Alaska S.B. 1 (1997).
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Notwithstanding the many improvements made in the intervening years
and reasonably reliable data on a number of important criminal justice
indicators collected by BJS and other government agencies, on which re-
searchers justifiably rely, the collection and reporting of data from official
sources measuring actual living conditions and overall quality of life inside
the nation’s correctional institutions remain problematic. No mandatory
reporting requirement exists for most key indicators or measures, and many
prison systems do not systematically assess or report them. In addition,
there is little or no standardization of this process (so that different systems
often use different definitions of the indicators); little or no quality control
over the data; and no outside, independent oversight. As recently as 2005,
for example, Allen Beck, chief statistician at BJS, testified that, because of
this imprecision and unreliability, “the level of assaults [in prison] is simply
not known” (Gibbons and Katzenbach, 2006, p. 418).

A National Research Council panel critically examined the nature
and quality of data collection performed by BJS—the agency responsible
for providing perhaps the nation’s most reliable and relied upon criminal
justice data. The panel concluded that “the lack of routine evaluation and
quality assessments of BJS data is problematic because of the wide variety
of sources from which BJS data series are drawn” (National Research
Council, 2009, p. 253). Using BJS’s prison-related data as an example, the
panel noted that “much of the correctional data are collected from agencies
and institutions that rely on varied local systems of record-keeping” that,
among other things, include “varying definitions” of even basic facts such
as race and level of schooling. The panel recommended that BJS “work with
correctional agencies” to “promote consistent data collection and expand
coverage beyond the 41 states covered in the most recent [National Cor-
rections Reporting Program]” (p. 253).

Few Quality-of-Life Indicators

Few official or comprehensive data collection efforts have attempted
to capture the quality-of-life aspects of prison confinement. The above
National Research Council panel acknowledged the additional challenge
of providing reliable descriptive data addressing contextual factors.® It rec-

SThe National Research Council panel commented on the special challenges that are faced
in trying to capture statistically the dimensions of “social context”—whether the context in
which crime occurs or the context in which punishment is meted out. For example, the panel
noted that one of the major limitations in the statistical data collected by BJS and other agen-
cies on the various factors that influence criminality derives from the fact that “contextual
factors associated with crime are inherently difficult to describe—and even characterize con-
sistently” (National Research Council, 2009, p. 55). The panel elaborated further on the fact
that the “geography of crime . . . including social and physical conditions and community
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ommended that BJS “develop a panel survey of people under correctional
supervision” that would allow researchers and policy makers to better
“understand the social contexts of correctional supervision” both in prison
and following release (National Research Council, 2009, Recommendation
3.6, p. 140), but that recommendation has not been implemented.

Ambitious attempts to estimate and compare the overall “punitiveness”
of individual state criminal justice systems (e.g., Gordon, 1989; Kutateladze,
2009) have been constrained by not only the quality but also the scope of
the data on which they were based. For example, Gordon’s (1989) initial
effort to construct a punitiveness or “toughness” index includes no data
that pertained directly to conditions of confinement. Kutateladze’s (2009)
more recent and more elaborate analysis includes six categories of measur-
able indicators of conditions of confinement—overcrowding, operating
costs per prisoner, food service costs per prisoner, prisoner suicide and
homicide rates, sexual violence between inmates and between staff and
inmates, and rate of lawsuits filed by prisoners against correctional agen-
cies or staff members. But these indicators, too, were derived from data
of questionable reliability; in addition, the analysis omits many important
aspects of prison life.

No comprehensive national data are routinely collected on even the
most basic dimensions of the nature and quality of the prison experience,
such as housing configurations and cell sizes; the numbers of prisoners who
are housed in segregated confinement and their lengths of stay and degree
of isolation; the amount of out-of-cell time and the nature and amount of
property that prisoners are permitted; the availability of and prisoners’
levels of participation in educational, vocational, and other forms of pro-
gramming, counseling, and treatment; the nature and extent of prison labor
and rates of pay that prisoners are afforded; and the nature and amount
of social and legal visitation prisoners are permitted. Moreover, the subtler
aspects of the nature of prison life tend to be overlooked entirely in official,
comprehensive assessments,® including those that Liebling (2011) finds are
most important to prisoners: treatment by staff and elements of safety,
trust, and power throughout the institution.

resources in an area” is difficult to specify and therefore tends not to be included in BJS and
other government data collection efforts (p. 67).

6Lacking is what might be called a “national prison quality-of-life assessment” roughly
comparable to the national performance measurement system that the Association of State
Correctional Administrators has begun to implement to ensure greater levels of correctional
accountability. See Wright (2005).
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CONDITIONS OF CONFINEMENT

As noted above, no truly comprehensive, systematic, and meaningful
assessment of prison conditions in the United States exists.” The lack of
high-quality national data on prison life is due in part to the closed nature
of prison environments and the challenges faced in studying the nature
and consequences of life within them. Nonetheless, a substantial body of
scholarly literature provides important insights into prevailing conditions
of confinement and the experience of incarceration. Our review of that
literature proceeds in the context of internationally recognized principles
of prisoner treatment (see Box 6-1) and the long-established standards
and guidelines adopted by the American Correctional Association and the
American Bar Association.?

We agree with the observation that “some of the most valuable knowl-
edge we have about corrections is the product of in-depth and sometimes
qualitative research conducted by academics and policymakers inside our
correctional institutions” (Gibbons and Katzenbach, 2006, p. 528). For
example, Lynch’s (2010) historical and qualitative study of the Arizona
prison system chronicles a series of changes in correctional policies and
practices that took place in that state over the previous several decades,
many of which had direct consequences for the nature and quality of life
inside Arizona prisons. These changes included significant increases in the
length of prison sentences meted out by the courts, the introduction of man-
datory minimum sentences, and the implementation of truth-in-sentencing
provisions to ensure that prisoners would serve longer portions of their
sentences before being released (see the discussion in Chapter 3). The prison
population was reclassified so that a greater percentage of prisoners were
housed under maximum security conditions. The nation’s first true “super-
max” prison was opened, where prisoners were kept in specially designed,
windowless solitary confinement cells, isolated from any semblance of
normal social contact nearly around the clock and on a long-term basis (a
practice discussed later in this chapter). Investments in security measures
expanded in Arizona during this era, including the use of trained attack
dogs to extract recalcitrant prisoners from their cells, while rehabilitative
program opportunities declined (Lynch, 2010).

Lynch also shows the ways in which Arizona prison officials modified
many aspects of day-to-day prison operations in ways that collectively
worsened more mundane but nonetheless important features of prison life.

7Some scholars have questioned the feasibility of such a national system. For example, see
Kutateladze (2009).

8For further articulation of these principles, see http://www.aca.org/pastpresentfuture/
principles.asp and http://www.americanbar.org/publications/criminal_justice_section_archive/
crimjust_standards_treatmentprisoners.html#23-1.1 [July 2013].
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BOX 6-1
Basic Principles for the Treatment of Prisoners

Adopted and proclaimed by General Assembly resolution 45/111 of 14 De-
cember 1990:

1. All prisoners shall be treated with the respect due to their inherent dignity
and value as human beings.

2. There shall be no discrimination on the grounds of race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status.

3. It is, however, desirable to respect the religious beliefs and cultural pre-
cepts of the group to which prisoners belong, whenever local conditions
SO require.

4. The responsibility of prisons for the custody of prisoners and for the
protection of society against crime shall be discharged in keeping with
a State’s other social objectives and its fundamental responsibilities for
promoting the well-being and development of all members of society.

5. Except for those limitations that are demonstrably necessitated by the
fact of incarceration, all prisoners shall retain the human rights and
fundamental freedoms set out in the Universal Declaration of Human
Rights, and, where the State concerned is a party, the International
Covenant on Economic, Social and Cultural Rights, and the International
Covenant on Civil and Political Rights and the Optional Protocol thereto,
as well as such other rights as are set out in other United Nations
covenants.

6. All prisoners shall have the right to take part in cultural activities and
education aimed at the full development of the human personality.

7. Efforts addressed to the abolition of solitary confinement as a pun-
ishment, or to the restriction of its use, should be undertaken and
encouraged.

8. Conditions shall be created enabling prisoners to undertake meaning-
ful remunerated employment which will facilitate their reintegration into
the country’s labour market and permit them to contribute to their own
financial support and to that of their families.

9. Prisoners shall have access to the health services available in the coun-
try without discrimination on the grounds of their legal situation.

10. With the participation and help of the community and social institutions,
and with due regard to the interests of victims, favourable conditions
shall be created for the reintegration of the ex-prisoner into society under
the best possible conditions.

11. The above Principles shall be applied impartially.

SOURCE: United Nations (1990).
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The changes included housing two prisoners in cells that had been designed
to hold only one, reducing prisoners’ access to higher education, removing
certain kinds of exercise equipment from the prison yard, reducing the time
prisoners could spend watching television, placing greater limits on the
amount and kind of personal property prisoners could have in their cells,
requiring prisoners to pay fees for medical services and for the electric-
ity needed to run their electrical appliances, charging room and board to
those engaged in compensated inmate labor, greatly reducing the number
of “compassionate leaves” that had allowed prisoners to be escorted out-
side prison to attend to urgent family matters (such as funerals), placing
additional restrictions on prison visits in general and on contact visits in
particular, requiring prisoners’ visitors to consent to being strip searched
as a precondition for prison visitation, instituting the tape recording of all
prisoner phone calls and adding the expense of the recording process to the
fees paid by prisoners and their families for the calls, and returning to the
use of “chain gangs” in which groups of shackled prisoners were publicly
engaged in hard labor under the supervision of armed guards on horseback.
(See Lynch [2010, pp. 116-173], for a more complete description of these
changes and the political dynamics that helped bring them about.)

Arizona may be near the far end of the spectrum of prison systems that
implemented an especially severe regime of “penal harm” over the period
of increasing rates of incarceration in the United States, but other observ-
ers have documented severe conditions in other states as well and reached
sobering conclusions about the outcomes of incarceration. For example,
in an ethnographic study of a modern and otherwise apparently well-run
prison in California, Irwin (2005, p. 168) finds:

For long-termers, the new situation of doing time, enduring years of sus-
pension, being deprived on material conditions, living in crowded condi-
tions without privacy, with reduced options, arbitrary control, disrespect,
and economic exploitation is excruciatingly frustrating and aggravating.
Anger, frustration, and a burning sense of injustice, coupled with the
crippling processing inherent in imprisonment, significantly reduce the
likelihood [that prisoners can] pursue a viable, relatively conventional,
non-criminal life after release.

Irwin (20035, p. 149) concludes that such conditions did “considerable harm
to prisoners in obvious and subtle ways and [made] it more difficult for
them to achieve viability, satisfaction, and respect when they are released
from prison.”

One of the most recent and comprehensive summaries of the current
state of the nation’s prisons was provided by the bipartisan Commission on
Safety and Abuse in America’s Prisons (Gibbons and Katzenbach, 2006).
In 2005, the Commission held a series of information-gathering hearings
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in several locations around the country in which it heard live testimony
and received evidence from correctional, law enforcement, and other gov-
ernment officials; representatives of interested community agencies and
citizens’ groups; and a wide array of academic and legal experts. Witness
testimony provided the most informed “snapshot” of prison conditions
across the country available at that time and since. In its final report, the
Commission acknowledges that “America’s correctional facilities are less
turbulent and deadly violent than they were decades ago,” noting that
“many correctional administrators have done an admirable job” in bring-
ing these improvements about (Gibbons and Katzenbach, 2006, p. 390).
However, the Commission also observes that, despite the decreases nation-
ally in riots and homicides,

there is still too much violence in America’s prisons and jails, too many
facilities that are crowded to the breaking point, too little medical and
mental health care, unnecessary uses of solitary confinement and other
forms of segregation, a desperate need for the kinds of productive activities
that discourage violence and make rehabilitation possible, and a culture in
many prisons and jails that pits staff against prisoners and management
against staff. (p. 390)

Thus, the authors argue that “steady decreases nationally in riots and ho-
micides do not tell us about the much larger universe of less-than-deadly
violence” or the “other serious problems that put lives at risk and cause
immeasurable suffering” (p. 390).

Imprisonment of Women

Although most of the research conducted on the effects of imprison-
ment on individuals focuses on male prisoners (e.g., Fletcher et al., 1993),
approximately 1 of every 14 prisoners in the United States is female (Carson
and Golinelli, 2013). In fact, the incarceration rates of white and Hispanic
women in particular are growing more rapidly than those of other demo-
graphic groups (Guerino et al., 2011). Compared with men, women are
sentenced more often to prison for nonviolent crimes: about 55 percent
of women sentenced to prison have committed property or drug crimes as
compared with about 35 percent of male prisoners (Guerino et al., 2011).
Women also are more likely than men to enter prison with mental health
problems or to develop them while incarcerated: about three-quarters of
women in state prisons in 2004 had symptoms of a current mental health
problem, as opposed to 55 percent of men (James and Glaze, 2006).

There are many similarities between men’s and women’s prisons
and some notable differences, as depicted in a number of ethnographic
studies and first-hand accounts by women prisoners (e.g., Morash and
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Schram, 2002; Ritchie, 2004; Solinger et al., 2010). For example, Ward and
Kassenbaum’s (2009) ethnographic study of a women’s prison finds that,
although women were subjected to virtually the same pains and depriva-
tions of imprisonment as men (albeit with less pressing threats of victimiza-
tion by other inmates), they felt the loss of familial roles and affectional
relationships much more acutely and adapted to the prison environment in
ways that reflected this.

Owen’s (1998) ethnographic study of the very large women’s prison
in California (the Central California Women’s Facility [CCWF]) reveals
an inmate culture that developed “in ways markedly different from the
degradation, violence, and predatory structure of male prison life”; that
is, “in some ways, the culture of the female prison seeks to accommodate
these struggles rather than to exploit them” (Owen, 1998, p. 2). Yet despite
the gendered nature of these accommodations, “the social organization of
women in a contemporary prison is created in response to demands of the
institution and to conditions not of their own making.” Thus, just as in
male prisons, the typical female prisoner’s “subsequent immersion in this
culture” has a temporal dimension that “shapes one’s level of attachment to
prison culture as one becomes prisonized . . . or socialized into the norma-
tive prison structure” (Owen, 1998, p. 2). Also as in male prisons, Owen
reports that overcrowding permeated the conditions of daily life at CCWE

Although there are a number of parallels between life in men’s and
women’s prisons, women prisoners face a number of additional hardships
that complicate their experience of incarceration. For one, women’s pris-
ons historically have been underresourced and underserved in correctional
systems, so that women prisoners have had less access to programming and
treatment than their male counterparts (e.g., Smykla and Williams, 1996).
Women prisoners also are more likely to be the targets of sexual abuse by
staff (e.g., Buchanan, 2007). Specifically, women victims of sexual coercion
and assault in prison are much more likely than their male counterparts to
report that the perpetrators were staff members (e.g., Struckman-Johnson
and Struckman-Johnson, 2006). Beck (2012) finds that of all reported
staff sexual misconduct in prison, three-quarters involved staff victimizing
women prisoners.

A majority of women prisoners are mothers, who must grapple with
the burden of being separated from their children during incarceration (e.g.,
Phillips and Harm, 1997). In 2004, 62 percent of female state and federal
inmates (compared with 51 percent of male inmates) were parents. Of those
female inmates, 55 percent reported living with their minor children in the
month before arrest, 42 percent in single-parent households; for male in-
mates who were parents, the corresponding figures were 36 and 17 percent
(Glaze and Maruschak, 2008).
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Imprisonment of Youth

In the 1980s and 1990s, new laws and changing practices criminalized
many juvenile offenses and led more youth to be placed in custody outside
the home,” including many who were tried as adults and even incarcerated
in adult prisons. Confining youth away from their homes and communities
interferes with the social conditions that contribute to adolescents’ healthy
psychological development: the presence of an involved parent or parent
figure, association with prosocial peers, and activities that require autono-
mous decision making and critical thinking. In addition, many youth face
collateral consequences of involvement in the justice system, such as the
public release of juvenile and criminal records that follow them throughout
their lives and limit future education and employment opportunities (Na-
tional Research Council, 2013).

Youth transferred to the adult criminal justice system fare worse than
those that remain in the juvenile justice system (Austin et al., 2000; Task
Force on Community Preventive Services, 2007). The number of juveniles
held in adult jails rose dramatically from 1,736 in 1983 to 8,090 in 1998,
a 366 percent increase. In the late 1990s, 13 percent of confined juveniles
were in adult jails or prisons (Austin et al., 2000); the proportion of con-
fined juveniles who end up in adult jails or prisons is about the same today.
According to Deitch and colleagues (2009), “once a [youth] has been trans-
ferred to adult court, many states no longer take his or her age into consid-
eration when deciding where the child is to be housed before trial and after
sentencing. . . . Although federal law requires separation of children and
adults in correctional facilities, a loophole in the law does not require its
application when those children are certified as adults. On any given day, a
significant number of youth are housed in adult facilities, both in local jails
and in state prisons” (p. 53). In 2008, 7,703 youth were counted in jails
(Minton, 2013), and 3,650 prisoners in state-run adult prisons were found
to be under 18 (Sabol et al., 2009). The number of juvenile inmates has
declined in recent years, with 1,790 in prisons (Carson and Sabol, 2012)

Juveniles are considered to be confined (as opposed to incarcerated) when they are adjudi-
cated delinquent and ordered to be placed in residence outside the home—for example, in a
group home or juvenile correctional facility. In an overall trend that is very similar to the one
we have described for adults, the confinement rate of juveniles increased through the 1980s
and 1990s. By 1997, the juvenile confinement rate had reached a peak of 356 juveniles in
placement per 100,000 population. The confinement rate of juveniles rose steadily from 167
in 1979, to 185 in the mid-1980s, to 221 in 1989, reaching a peak in 1997 before starting
to decline (Allen-Hagen, 1991; Child Trends, n.d.; Kline, 1989; Office of Juvenile Justice and
Delinquency Prevention, 1983; Sickmund et al., 2011). It is worth noting that the placement
rate did not change substantially between 1985 and 2008; the increased confinement rate is
due largely to the growth of delinquency referrals handled by juvenile courts during that period
rather than greater use of placement (National Research Council, 2013).
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and 5,900 in jails (Minton, 2013) in 2011. With the growth in prison and
jail populations, juveniles still represent less than 1 percent of the overall
incarcerated population.

When youth are confined in jails, detention centers, or prisons designed
for adults, they have limited access to educational and rehabilitative services
appropriate to their age and development. Living in more threatening adult
correctional environments places them at greater risk of mental and physi-
cal harm (Deitch et al., 2009; National Research Council, 2013). Research
also has shown that placing youth in the adult corrections system instead
of retaining them in the juvenile system increases their risk of reoffending
(Bishop and Frazier, 2000; Mulvey and Schubert, 2011; Redding, 2008).

These disadvantages are borne disproportionately by youth of color,
who are overrepresented at every stage of the juvenile justice process and
particularly in the numbers transferred to adult court. Youth of color also
remain in the system longer than white youth. Minority overrepresenta-
tion within the juvenile justice system raises at least two types of concerns.
First, it calls into question the overall fairness and legitimacy of the juve-
nile justice system. Second, it has serious implications for the life-course
trajectories of many minority youth who may be stigmatized and adversely
affected in other ways by criminal records attained at comparatively young
ages (National Research Council, 2013).

Congress first focused on these kinds of racial disparities in 1988 when
it amended the Juvenile Justice and Delinquency Prevention Act of 1974
(P.L. 93-415, 42 U.S.C. 5601 et seq.)'? to require states that received fed-
eral formula funds to ascertain the proportion of minority youth detained
in secure detention facilities, secure correctional facilities, and lockups
compared with the general population. If the number of minority youth
was disproportionate, then states were required to develop and implement
plans for reducing the disproportionate representation. Despite a research
and policy focus on this matter for more than two decades, however, re-
markably little progress has been made toward reducing the disparities
themselves. On the other hand, at least in the past decade, some jurisdic-
tions have begun to take significant steps to overhaul their juvenile justice
systems to reduce the use of punitive practices and heighten awareness
of racial disparities (for more discussion, see National Research Council
[2013]). The steady decline in the juvenile confinement rate, from 356 per

10In 2002, Congress modified the disproportionate minority confinement requirement and
mandated that states implement juvenile delinquency prevention and system improvement ef-
forts across the juvenile justice system. Thus, the requirement was broadened from dispropor-
tionate minority confinement to disproportionate minority contact, and states were required
to implement strategies aimed at reducing disproportionality.
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100,000 in 1997 to 225 in 2010, is one indication that these reforms may
be having the desired impact (Child Trends, n.d.; Sickmund et al., 2011).

General Psychological Observations

Imprisonment produces negative, disabling behavioral and physical
changes in some prisoners, and certain prison conditions can greatly ex-
acerbate those changes. Although imprisonment certainly is not uniformly
devastating or inevitably damaging to individual prisoners, “particular
vulnerabilities and inabilities to cope and adapt can come to the fore in
the prison setting, [and] the behavior patterns and attitudes that emerge
can take many forms, from deepening social and emotional withdrawal to
extremes of aggression and violence” (Porporino, 1990, p. 36). As discussed
further below, numerous empirical studies have confirmed this observation.
Even one review of the literature (Bonta and Gendreau, 1990) reaching the
overall conclusion that life in prison was not necessarily as damaging to
prisoners as many had previously assumed nonetheless cites a number of
studies documenting a range of negative, harmful results, including these
empirical facts: “physiological and psychological stress responses . . . were
very likely [to occur] under crowded prison conditions”; “a variety of
health problems, injuries, and selected symptoms of psychological distress
were higher for certain classes of inmates than probationers, parolees, and,
where data existed, for the general population”; studies show that long-
term incarceration can result in “increases in hostility and social introver-
sion . . . and decreases in self-evaluation and evaluations of work” for some
prisoners; and imprisonment itself can produce “increases in dependency
upon staff for direction and social introversion,” “deteriorating community
relationships over time,” and “unique difficulties” with “family separation
issues and vocational skill training needs” (Bonta and Gendreau, 1990,
pp- 353-359).

Coping with the Stresses of Incarceration

Many aspects of prison life—including material deprivations; restricted
movement and liberty; a lack of meaningful activity; a nearly total absence
of personal privacy; and high levels of interpersonal uncertainty, danger,
and fear—expose prisoners to powerful psychological stressors that can

Rates are calculated per 100,000 juveniles ages 10 through the upper age limit of each
state’s juvenile court jurisdiction (Child Trends, n.d.; Sickmund et al., 2011).
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adversely impact their emotional well-being.'> Toch and Adams (2002,
p. 230) conclude that the “dictum that prisons are stressful cannot be
overestimated” and identify patterns of “acting out” and other forms of
apparently “maladaptive” behavior in which prisoners sometimes engage
as they attempt to cope with the high levels of stress they experience in
confinement.

Prison stress can affect prisoners in different ways and at different
stages of their prison careers. Some prisoners experience the initial period of
incarceration as the most difficult, and that stress may precipitate acute psy-
chiatric symptoms that surface for the first time. Preexisting psychological
disorders thus may be exacerbated by initial experiences with incarceration
(e.g., Gibbs, 1982). Other prisoners appear to survive the initial phases of
incarceration relatively intact only to find themselves worn down by the on-
going physical and psychological challenges and stress of confinement. They
may suffer a range of psychological problems much later in the course of
their incarceration (Taylor, 1961; Jose-Kampfner, 1990; Rubenstein, 1982).

For some prisoners, extreme prison stress takes a more significant psy-
chological toll. Posttraumatic stress disorder (PTSD) is a diagnosis applied
to a set of interrelated, trauma-based symptoms, including depression, emo-
tional numbing, anxiety, isolation, and hypervigilance.!3 In a review of the
international literature, Goff and colleagues (2007) find that the prevalence
of PTSD in prisoner populations varies across studies from 4 to 21 percent,
suggesting a rate that is 2 to 10 times higher than the prevalence found in
community samples (Kessler et al., 1995; Stein et al., 1997). Studies con-
ducted in the United States have observed the highest prevalence: PTSD is
reported in 21 percent of male prisoners (Gibson et al., 1999; Powell et al.,
1997) and in as many as 48 percent of female prisoners (Zlotnick, 1997),
and in 24 to 65 percent of male juvenile inmates (Heckman et al., 2007;
see also Gibson et al., 1999).

Herman (1992) proposes an expanded diagnostic category that ap-
pears to describe more accurately the kind of traumatic reactions pro-
duced by certain experiences within prisons. What she terms “complex
PTSD” is brought about by “prolonged, repeated trauma or the profound

12Early studies of the impact of exposure to extreme forms of environmental stress in general
concluded that it “may result in permanent psychological disability” and that “subjection
to prolonged, extreme stress results in the development of ‘neurotic’ symptoms” in persons
exposed to it (Hocking, 1970, p. 23).

B3Four criteria must be met for the diagnosis of PTSD to be applied. A person must (1) be
exposed to a severe stressor resulting in intense fear or helplessness; (2) undergo psychic reex-
periencing or reenacting of the trauma; (3) engage in avoidance behavior or experience psychic
numbing; and (4) experience increased arousal, typically in the presence of stimuli related to
or reminiscent of the original trauma (American Psychiatric Association, 2000). For additional
discussion of the disorder, see Wilson and Raphael (1993).
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deformations of personality that occur in captivity” (p. 118). As reported in
Haney (2006, p. 185), “unlike classic PTSD—which arises from relatively
circumscribed traumatic events—complex PTSD derives from chronic ex-
posure that is more closely analogous to the experience of imprisonment.
Complex PTSD can result in protracted depression, apathy, and the devel-
opment of a deep sense of hopelessness as the long-term psychological costs
of adapting to an oppressive situation.”

Of course, the unique and potent stresses of imprisonment are likely
to interact with and amplify whatever preexisting vulnerabilities prisoners
bring to prison. Prisoners vary in their backgrounds and vulnerabilities and
in how they experience or cope with the same kinds of environments and
events. As a result, the same prison experiences have different consequences
for different prisoners (e.g., Hemmens and Marquart, 1999; Gullone et al.,
2000). Many prisoners come from socially and economically marginalized
groups and have had adverse experience in childhood and adolescence that
may have made them more rather than less vulnerable to psychological
stressors and less able to cope effectively with the chronic strains of prison
life than those with less problematic backgrounds (e.g., Gibson et al., 1999;
Greene et al., 2000; McClellan et al., 1997; Mullings et al., 2004; Zlotnick,
1997).

As noted earlier, significant percentages of prisoners suffer from a range
of serious, diagnosable psychological disorders, including clinical depres-
sion and psychosis as well as PTSD. The exact onset and causal origins
of these disorders cannot always be determined—some are undoubtedly
preexisting conditions, some are exacerbated by the harshness and stress of
incarceration, and others may originate in the turmoil and trauma gener-
ated by prison experiences. The incidence of psychological disorders among
prisoners is discussed further in Chapter 7.

Prisonization: Adaptation to the Nature of Prison Life

Clemmer (1958, p. 299) defined “prisonization” as “the taking on in
greater or less degree of the folkways, mores, customs, and general culture
of the penitentiary” (see also Gillespie, 2003; Ohlin, 1956; Pollock, 1997).
Incorporating these mores is a matter less of choice than of necessity. As one
prisoner put it: “Those who adhere to the main tenets of prison culture—
never ‘rat’ on another prisoners, always keep your distance from staff, ‘do
your own time’—have the best chance of avoiding violence” (quoted by
Morris [1995, p. 211]). In addition to the internalizing of cultural aspects of
the prison, prisonization occurs as prisoners undergo a number of psycho-
logical changes or transformations to adapt to the demands of prison life.
It is a form of coping in response to the abnormal practices and conditions
that incarceration entails. The nature and degree of prisonization will vary
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among prisoners, depending, in part, on their personal identity, strengths
and weaknesses, and individual experiences both prior to prison and dur-
ing the course of their prison stay (e.g., MacKenzie and Goodstein, 1995;
Paterline and Petersen, 1999; Walters, 2003).

Two notable characteristics of the prison environment contribute to
the process of prisonization: the necessary structure and routines that can
erode personal autonomy and the threat of victimization. Maintaining or-
der and safety within prisons often requires that routines and safeguards be
established. As a result, daily decisions—such as when they get up; when,
what, or where they eat; and when phone calls are allowed—are made
for prisoners. Over long periods, such routines can become increasingly
natural (Zamble, 1992), and some prisoners can become dependent on the
direction they afford. As Irwin (2005, p. 154) put it, because “prison life
is completely routinized and restricted,” over time “prisoners steadily lose
their capacity to exert power and control their destiny. . . .” He elaborates:
“Months or years of getting up at a certain time to certain signals, going
about the day in a routine fashion, responding to certain commands, being
among people who speak a certain way, and doing things repetitively inures
prisoners to a deeply embedded set of unconscious habits and automatic
responses” (p. 166). Those who succumb to prisonization may have trouble
adjusting to life back in the community, which is more unstructured and
unpredictable. In extreme cases, some lose the capacity to initiate activities
and plans and to make decisions (Haney, 2006).

In addition, prisoners often are aware of the threat of victimization,
especially in overcrowded institutions. As part of the process of prisoniza-
tion, prisoners develop strategies for coping with or adjusting to this threat
(McCorkle, 1992). Some prisoners become hypervigilant. Some cope with
the threat of victimization by establishing a reputation for toughness, react-
ing quickly and instinctively even to seemingly insignificant insults, minor
affronts, or slightest signs of disrespect, sometimes with decisive (even
deadly) force (Haney, 2011; Phillips, 2001). Other prisoners adopt aggres-
sive survival strategies that include proactively victimizing others (King,
1992; Rideau and Sinclair, 1998). For example, sexual assault in prison has
been described as a tragic and extreme adaptation to prison’s harsh context,
with severe, traumatic consequences for others (Coggeshall, 1991). As King
(1992, pp. 68-69) put it: “Men who have been deprived of most avenues of
self-expression and who have lost status by the act of imprisonment may
resort to the use of sexual and physical power to reassert their uncertain
male credentials.”

The process of adapting to the prison environment has several psycho-
logical dimensions. Prisonization leads some prisoners to develop an out-
ward emotional and behavioral demeanor—a kind of “prison mask”—that
conceals internal feelings and reactions. Often unable to trust anyone, they
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disconnect and withdraw from social engagement (Jose-Kampfer, 1990;
Sapsford, 1978). Some prisoners can become psychologically scarred in
ways that intensify their sense of anger and deepen their commitment to the
role of an outsider, and perhaps a criminal lifestyle (Irwin, 2005).

The prisonization process has additional psychological components.
In discussing the “degradation ceremonies” that are a common feature of
prison life, Irwin (2005, pp. 163-164) emphasizes that “treating prisoners
with contempt and hostility and persistently and systematically casting
them as unworthy harms them in complicated and somewhat unexpected
ways,” including leaving them psychologically scarred; deepening their
commitment to an outsider, criminal lifestyle; and intensifying a sense of
anger that collectively “leaves them ill-equipped for assuming conventional
life on the outside.”

Finally, as Lerman (2009b, pp. 154-155) notes, the experience of prison
may also socialize prisoners “toward the entrenchment or adoption of
antisocial norms, which reinforce attitudes that undermine compliance.
Similarly, it may build an ‘us against them mentality’ that leads individuals
to feel isolated from correctional workers, law-abiding citizens, or society
as a whole.” This aspect of prisonization may rigidify once a prisoner is
released.

Prisoners who have deeply internalized the broad set of habits, values,
and perspectives brought about by prisonization are likely to have difficulty
transitioning to the community. Indeed, the ability to adapt successfully
to certain prison contexts may be inversely related to subsequent adjust-
ment in one’s community (Goodstein, 1979). Not surprisingly, according
to Haney (2006, p. 179), “a tough veneer that precludes seeking help for
personal problems, the generalized mistrust that comes from the fear of
exploitation, and the tendency to strike out in response to minimal provoca-
tions are highly functional in many prison contexts and problematic virtu-
ally everywhere else.”

Extreme Conditions of Imprisonment

We have repeatedly emphasized that even maximum and medium se-
curity prisons vary widely in how they are physically structured, in the
procedures by which they operate, and in the corresponding psychological
environment inside. We have focused our analysis primarily on what can
be regarded as the common features of prison life, lived under ordinary
circumstances. Living in prison necessarily includes exposure to depriva-
tion, danger, and dehumanization, all experienced as part of what might be
termed the “incidents of incarceration.” The experience is not (and is not
intended to be) pleasant and, as we have shown, can be harmful or damag-
ing when endured over a long period of time. However, the aphorism that

Copyright © National Academy of Sciences. All rights reserved.



The Growth of Incarceration in the United States: Exploring Causes and Consequences

THE EXPERIENCE OF IMPRISONMENT 179

“persons are sent to prison as punishment not for punishment” (MacDon-
ald and Stover, 2005, p. 1) is a reminder that certain extremes of incarcera-
tion can exacerbate its adverse consequences. In this section, we consider
two prison conditions that are at the extreme ends of the social spectrum
of experiences within prison—overcrowding and isolation.

Overcrowding

As noted earlier, the rapid increase in the overall number of incarcer-
ated persons in the United States resulted in widespread prison overcrowd-
ing. The speed and size of the influx outpaced the ability of many states
to construct enough additional bedspace to meet the increased demand
(Haney, 2006). Despite recent declines in the populations of some state
prison systems, many state systems, as well as the Federal Bureau of Pris-
ons, remain “overcrowded,” defined as operating at or very near their
design capacity and many cases well above it.!#

Specifically, as of the end of 2010, only 20 state prison systems were
operating at less than 100 percent of design capacity, while 27 state sys-
tems and the Federal Bureau of Prisons were operating at 100 percent of
design capacity or greater (see Guerino et al., 2011, Appendix Table 23).1
At the extremes, statewide prison systems in Alabama and California were
operating at nearly 200 percent of design capacity in 2010. California has
experienced significant prison population reductions since then, largely in
response to the federal court directive issued in Brown v. Plata (2011).1¢
The Federal Bureau of Prisons was operating at 136 percent of its design
capacity in 2010 (Guerino et al., 2011).

In the mid-1970s, the average prisoner in a maximum security prison
in the United States was housed in a single cell that was roughly 60 square
feet in dimension (slightly larger than a king size bed or small bathroom).
That relatively small area typically held a bunk, a toilet and sink (usually
fused into a single unit), a cabinet or locker in which prisoners stored their
personal property (which had to be kept inside the cell), and sometimes a
small table or desk. After the 1970s, double-celling (or, in extreme cases,
triple-celling, dormitory housing, or even the use of makeshift dormitories

14There are several ways to specify a prison’s or prison system’s “capacity.” The “design
capacity” of a prison is the number of prisoners that planners or architects designed it to
hold. “Operational capacity” generally refers to the number of inmates that can be accom-
modated based on a facility’s staff, existing programs, and services. The term “rated capacity”
is sometimes used to refer to the number of prisoners that a rating official in a jurisdiction
has indicated the prison or system can or should hold. See Carson and Sabol (2012, p. 18).

15Guerino and colleagues (2011) could not obtain data for three states—Connecticut, Ne-
vada, and Oregon.

6Brown v. Plata, 131 S. Ct. 1910 (2011).
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located in converted gymnasiums or dayrooms) became the norm in pris-
ons throughout the country as correctional systems struggled to keep pace
with unprecedented growth in the prison population. The use of double-
celling can place a significant strain on prison services if not accompanied
by commensurate increases in staffing, programming resources and space,
and infrastructure to accommodate the larger population of prisoners in
confined spaces. During the period of rapidly increasing rates of incarcera-
tion, legislators, correctional officials, and prison architects came to assume
that double-celling would continue, and as noted earlier, the Supreme Court
in essence authorized its use.!” The new prisons that were built during this
period provided somewhat larger cells, responding to the revised American
Correctional Association (2003) standards calling for a minimum of 80
square feet of space for double-bunked cells, which typically housed two
prisoners.

Despite the initial widespread concern over double-celling among cor-
rectional professionals, prison litigators, and human rights groups, this
practice became common in prison systems across the United States. Al-
though many prisoners have a decidedly different view, correctional officials
report that it causes a minimum of disruption to basic prison operations
(Vaugh, 1993). Several correctional practices have perhaps ameliorated the
dire consequences that were predicted to follow widespread double-celling.
One such practice is use of the larger cells mentioned above. These are
smaller than the previously recommended 60 square feet of space per pris-
oner, and not all prisons adhere to this new standard. However, those that
do—typically prisons built more recently—provide double-celled prisoners
with more space than they had in the small cells common in older facili-
ties. In addition, even in some older facilities that do not meet the newer
standard, the adverse consequences of double-celling can be mitigated by
extending the amount of time prisoners are permitted to be out of their
cells and increasing the number of opportunities they have for meaningful
programming and other productive activities.

A large literature on overcrowding in prison has documented a range
of adverse consequences for health, behavior, and morale, particularly when
overcrowding persists for long periods (e.g., Gaes, 1985; Ostfeld, 1987;
Paulus et al., 1988; Thornberry and Call, 1983). Early research observed
elevated blood pressures (D’Atri, 1975) and greater numbers of illness
complaints (McCain et al., 1976). More recently, British researchers found
that overcrowding and perceived aggression and violence were related
to increased arousal and stress and decreased psychological well-being
(Lawrence and Andrews, 2004). In another study, Gillespie (2005) observed
that prior street drug use and degree of overcrowding could explain the

17Rhodes v. Chapman, 452 U.S. 337 (1981).
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likelihood of in-prison drug use. In addition, several studies have made a
connection between overcrowding and the increased risk of suicide (Huey
and McNulty, 20035; Leese et al., 2006; Wooldredge, 1999). According to
Huey and McNulty (2005, p. 507), “the reduced risk of suicide found in
much prior research to be evident in minimum security facilities is in fact
voided by the deleterious effects of high overcrowding.” Overcrowding
within prisons may lead to increased risk of suicide because it decreases the
level of “purposeful activity” in which prisoners are able to engage (Leese
et al., 2006; see, also, Wooldredge, 1999).

Establishing empirical relationships between overcrowding and inmate
disciplinary infractions and violence has proven challenging (e.g., Bleich,
1989). Some studies have found a causal relationship, while others have
not (for a review, see Steiner and Wooldredge, 2009). The apparent incon-
sistency in outcomes may be due in part to other factors of prison life that
complicate research in this area, including the level of analysis at which
crowding is measured and its effects are assessed (e.g., whether crowding is
measured in an individual housing unit, institution, or system); the extent
to which prison practices actually change (and/or are perceived by prison-
ers to have changed) in response to overcrowding, altering such things
as classification and security procedures; and the frequency with which
disciplinary infractions and victimization are reported. Prison operations
adjust and institutional actors adapt in multiple ways in attempts to deal
with overcrowding-related pressures. Inmate violence levels themselves are
known to be affected by a complex set of forces and factors (Steiner, 2009),
and even undercrowded conditions, prisoner behavior can be managed
through exceptional means, such as an especially high concentration of staff
(Tartino and Levy, 2007). These and other complexities likely help explain
the lack of definitive research results on this issue.

According to Haney (2006, p. 202), “overcrowding may affect prison-
ers’ mental and physical health by increasing the level of uncertainty with
which they regularly must cope. . . . Crowded conditions heighten the level
of cognitive strain prisoners experience by introducing social complexity,
turnover, and interpersonal instability into an environment in which inter-
personal mistakes or errors in social judgment can be detrimental or dan-
gerous” (Cox et al., 1984; DiCataldo et al., 1995). Overcrowding is likely
to raise collective frustration levels inside prisons by generally decreasing
the amount of resources available to prisoners. In addition, overcrowding
has systemic consequences for prison systems. Prisons and prison systems
may become so crowded that staff members struggle to provide prisoners
with basic, necessary services such as proper screening and treatment for
medical and mental illnesses (see Chapter 7). In fact, the Supreme Court
recently concluded that overcrowding in the large California prison system
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was the primary cause of the state’s inability to provide its prisoners with
constitutionally adequate medical and mental health care.!8

Prison administrators can take steps to ameliorate the potentially harm-
ful impact of overcrowding, and many of them have done so. To deal with
drug use, for example, prison officials have effectively employed increased
surveillance and interdiction of the flow of drugs into prisons, increased the
number and effectiveness of internal searches, implemented more random
drug testing of prisoners, provided significant disincentives for drug pos-
session or use, made treatment more accessible to prisoners with substance
abuse problems, and closely monitored the continued application of these
measures and their outcomes. Such control efforts have proven effective
as part of a comprehensive drug interdiction program in reducing overall
levels of drug use even in overcrowded prisons (e.g., Feucht and Keyser,
1999; Prendergast et al., 2004).

Heightened staffing levels may allow prisons to approximate the kind
of programming and increased out-of-cell time that less crowded prisons
would afford (at least to the point where the sheer lack of space impedes
or prevents doing so) and may serve to counteract some of the adverse con-
sequences of overcrowding. Similarly, the introduction of improved mental
health monitoring and suicide prevention programs may lessen the harmful
psychological consequences of overcrowding.

As noted earlier, there is evidence that at least since the 1990s, prisons
generally have become safer and more secure along certain measurable di-
mensions. Specifically, the number of riots and escapes and per capita rates
of staff and inmate homicides and suicides all have decreased sharply from
the early 1970s. Thus, however much the severe overcrowding and lack of
programming may have adversely affected the quality of life for prisoners,
certain basic and important forms of order and safety were maintained
and even improved in some prison systems (Useem and Piehl, 2006, 2008).

There are a number of plausible explanations for this unexpected find-
ing. For one, during the period in which rates of imprisonment rapidly
increased, a greater proportion of prisoners were incarcerated for nonvio-
lent, less serious crimes. In addition, the architecture and technology of
institutional control became much more sophisticated and elaborate over
this period, so that correctional systems may have become more effective
at responding to and thwarting disruptive or problematic behavior. A
number of commentators also have acknowledged the important ways in
which decisive judicial intervention and continuing oversight contributed
significantly to maintaining prison order and stability, as well as ameliorat-
ing the most inhumane practices and conditions during the period of the
prison buildup (Feeley and Rubin, 1998; Schlanger, 2003). Finally, other

8Brown v. Plata, 131 S. Ct. 1910 (2011).
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commentators have concluded that political and correctional leadership
made an important contribution to the safer and more secure prisons
(Carroll, 1998; Dilulio, 1987; Useem and Piehl, 2008).

As Useem and Piehl (2006) have noted, research is still needed to bet-
ter understand the full range of factors that help explain the maintenance
of prison order and “to develop a more differentiated view of how some
systems succeed and others fail” (p. 108). Also deserving of further study
is the extent to which prisoner characteristics, modern forms of architec-
tural and institutional control, decisive judicial intervention, and the use
of more sophisticated prison management practices have successfully offset
the negative consequences of overcrowding discussed above. Whether and
to what degree some or all of these ameliorating factors may have entailed
significant trade-offs in other aspects of the quality of prison life should be
investigated as well (e.g., Liebling, 2011).

Long-Term Isolation

Historically, to maintain order and safety within facilities, prison
administrators have placed individuals exhibiting assaultive, violent, or
disruptive behaviors in housing units separate from the general prison
population. Segregation or isolated confinement goes by a variety of names
in prisons in the United States—solitary confinement, security housing,
administrative segregation, close management, high security, closed cell re-
striction, and others. Isolated units may also be used for protective custody,
for those inmates that need to be protected from others but do not necessar-
ily pose a threat to the population. Such units have in common the fact that
the prisoners they house have limited social contact in comparison with the
general prison population. Among prison systems, there are different types
of isolation units, ranging from less to more restrictive in terms of social
contact and security. For example, the Bureau of Prisons has three types
of segregated housing: special housing units, special management units,
and administrative maximum. Referral to and placement in these units are
governed by policies for determining the level of security and supervision
the Bureau of Prisons believes is required (Government Accountability Of-
fice, 2013).

In less restrictive units, inmates may have limited congregate activity
with others, be provided access to programming (e.g., educational and
vocational training), and even be permitted to have work assignments. In
more restrictive units, isolated inmates rarely if ever engage in congregate
or group activity of any kind, have limited if any access to meaningful
programming, are not permitted contact visits, and have most or all of
their social contact limited to routine interactions with correctional staff.
The social contact permitted with chaplains, counselors, psychologists,
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and medical personnel may occur under conditions in which prisoners
are confined in cages, separated by bars or security screens, in mechanical
restraints, or sometimes all three. The same is typically true of whatever
limited contact they may be permitted to have with other inmates. Even
under the best of circumstances, such restrictions mean that social contact
or social interaction can hardly be considered “normal.” This applies to
instances in which prisoners in isolation units are double-celled with oth-
ers. Although they have more social contact of a certain sort, in some ways
double-celled prisoners in “isolated” confinement experience the worst of
both worlds—they are deprived of even the minimal freedoms and pro-
gramming opportunities afforded to mainline prisoners while at the same
time being housed virtually around the clock with another person, inside a
small space barely adequate for one.

Estimates of the number and rates of prisoners in isolated housing are
limited by variations in the definitions and terms used to denote solitary-
type confinement across different prison systems, as well as the fact that few
systems regularly and reliably provide access to data on these issues. With
those limitations in mind, it appears that about 5 percent of the U.S. prison
population resides in isolated housing units at any given time. Although it is
impossible to calculate precisely and reliably whether and how much over-
all change has occurred in the rate at which prison systems have resorted to
isolated confinement during the period of increased rates of incarceration,
the fact that there are many more persons in prison means that significantly
more of them have been subjected to isolated confinement. Prison censuses
conducted by BJS have yielded estimates of increased numbers of prisoners
in “restricted housing,” growing from 57,591 in 1995 to 80,870 in 2000
and then 81,622 in 2005 (Stephan, 2008). In these data, restricted housing
includes disciplinary segregation, administrative segregation, and protec-
tive custody, and these figures represent a 1-day count. In each case, some
facilities simply failed to respond to this census item, which may make these
figures low-end estimates (e.g., in 2005 the Bureau of Prisons simply did
not answer the relevant questions, whereas in 2000 it reported 5,000 in
restricted housing). A recent review by the Government Accountability Of-
fice (2013) found that 7 percent of the federal prison population was held
in segregated housing units in 2013 (5.7 percent in special housing units,
1.1 percent in special management units, and 0.3 percent in administrative
maximum). This represents an increase of approximately 17 percent over
the numbers held in 2008 and, based on the current Bureau of Prisons
prisoner population, indicates that approximately 15,000 federal inmates
are confined in restricted housing.

There is general agreement that over the past several decades, prison
systems in the United States began to rely more heavily on the practice of
confining prisoners on a long-term basis inside the most restrictive kind of
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isolation units—so-called “supermax prisons.” Thus, as Useem and Piehl
(2006, p. 101) note: “Supermax prisons, once a novelty, have become
common. In 1984, the U.S. Penitentiary in Marion, Illinois, was the only
supermax prison in the country. By 1999, 34 states and the federal system
had supermax prisons, holding just over 20,000 inmates or 1.8 percent of
the total prison population. . . .”

The average lengths of stay within isolation units are also difficult to
calculate precisely and, because of sporadic reporting by state and federal
prisons administrations, impossible to estimate overall. Indeed, only a
handful of states have collected data on time spent in isolation. In one pub-
lic report, Colorado’s fiscal year 2011 review found that prisoners spent a
mean of 19.5 months in isolation (14.1 months for those with mental health
needs) (Colorado Department of Corrections, 2012). Jurisdictions vary
widely in the degree to which they impose determinate and indeterminate
terms of isolated confinement, whether there are mechanisms or “steps” by
which prisoners can accelerate their release from such restrictive housing,
and whether “step-down” or transitional programming is provided for pris-
oners who are moving from isolated confinement to mainline prison hous-
ing or being released from prison. There have been a number of reported
cases of isolated confinement for periods of 25 or more years.!”

The rest of this section focuses on what is known about long-term
confinement in these most restrictive “supermax”-type isolated hous-
ing units. By policy, these special units are reserved for inmates believed
by correctional officials to pose serious problems for prison operations.
The supermax prison represents an especially modern version of an old
practice—prison isolation—but now paired with increasingly sophisticated
correctional technology.2? Many supermax prisoners are subjected to these
conditions for years (and, in extreme cases, for decades), an official practice
that had not been widely used in the United States for the better part of
a century. (See, for example, In re Medley, 134 U.S. 160 [1890]). Indeed,
many penologists and correctional legal scholars have condemned the prac-
tice as “draconian, redolent with custodial overkill, and stultifying” (Toch,
2001, p. 383) and concluded that this kind of confinement “raise[d] the
level of punishment close to that of psychological torture” (Morris, 2000,
p. 98).

19 Ruiz et al. v. Brown et al., CA, Case No. 4-09-cv-05796-CW; Silverstein v. Federal Bureau
of Prisons, Civil Action No. 07-CV-02471-PMB-KMT; Wilkerson et al. v. Stalder et al., Civil
Action Number 00-304-RET-DLD.

20«“Supermax prison” most commonly refers to modern solitary confinement or segrega-
tion units that are often free-standing facilities dedicated entirely (or nearly so) to long-term
isolation and that employ particularly technologically sophisticated forms of correctional
surveillance and control.
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The possibility that supermaxes may have contributed to a reduction
in misbehavior in prisons has been characterized as “speculative” by some
analysts (Useem and Piehl, 2006), and the existing empirical evidence sug-
gests that these facilities have done little or nothing to reduce system-wide
prison disorder or disciplinary infractions (Briggs et al., 2003). At least
one prison system that greatly reduced the number of segregated prisoners
by transferring them to mainline prisons reported experiencing an overall
reduction in misconduct and violence systemwide (Kupers et al., 2009).
Moreover, some empirical evidence indicates that time spent under super-
max prison conditions contributes to elevated rates of recidivism (Lovell
et al., 2007; Mears and Bales, 2009). Further research is needed on the
relationship between levels of use of long-term isolation of prisoners and
both overall behavior within prisons and recidivism rates.

There are sound theoretical bases for explaining the adverse effects
of prison isolation, including the well-documented importance of social
contact and support for healthy psychological and even physical function-
ing (e.g., Cacioppo and Cacioppo, 2012; Festinger, 1954; Hawkley and
Cacioppo, 2003; Schachter, 1959; Turner, 1983; Thornicroft, 1991). The
psychological risks of sensory and social deprivation are well known and
have been documented in studies conducted in a range of settings, including
research on the harmful effects of acute sensory deprivation, the psycho-
logical distress and other problems that are caused by the absence of social
contact, and the psychiatric risks of seclusion for mental patients. (See
Cacioppo and Cacioppo [2012] and Haney and Lynch [1997], for reviews
of a broad range of these and other related studies on the adverse effects of
social isolaton.) As Cooke and Goldstein (1989, p. 288) note:

A socially isolated individual who has few, and/or superficial contacts
with family, peers, and community cannot benefit from social comparison.
Thus, these individuals have no mechanism to evaluate their own beliefs
and actions in terms of reasonableness or acceptability within the broader
community. They are apt to confuse reality with their idiosyncratic beliefs
and fantasies and likely to act upon such fantasies, including violent ones.

An extensive empirical literature indicates that long-term isolation or
solitary confinement in prison settings can inflict emotional damage (see
Haney, 2003; Haney and Lynch, 1997; Scharf-Smith, 2006; Shalev, 2009,
for summaries). The overwhelming majority of studies document the pain-
ful and potentially damaging nature of long-term prison isolation.?! Occa-

21 According to Haney (2003, p. 130), “Despite some methodological limitations that apply
to some of the individual studies, the findings are robust. Evidence of these negative psycho-
logical effects comes from personal accounts, descriptive studies, and systematic research
on solitary and supermax-type confinement, conducted over a period of four decades, by

Copyright © National Academy of Sciences. All rights reserved.



The Growth of Incarceration in the United States: Exploring Causes and Consequences

THE EXPERIENCE OF IMPRISONMENT 187

sional studies have found little or no harm—Zinger and colleagues (2001)
document no ill effects from as much as 60 days in isolation, while O’Keefe
and colleagues (2013) report that a year in administrative segregation
actually benefited prisoners (including those who were mentally ill). How-
ever, numerous methodological concerns have been expressed that limit
any straightforward interpretation of these counterintuitive results (e.g.,
Grassian and Kupers, 2011; Lovell and Toch, 2011; Rhodes and Lovell,
2011; Shalev and Lloyd, 2011; Scharf-Smith, 2011).

One noteworthy example of research in this area is Toch’s (1975)
large-scale psychological study of prisoners “in crisis” in New York state
correctional facilities, which includes important observations about the con-
sequences of isolation. In-depth interviews with a large sample of prisoners
led Toch to conclude that “isolation panic”—whose symptoms included
rage, panic, loss of control and breakdowns, psychological regression, and
a buildup of physiological and psychic tension that led to incidents of self-
mutilation—was “most sharply prevalent in segregation.” Moreover, Toch
reports that the prisoners he interviewed made an important distinction
“between imprisonment, which is tolerable, and isolation, which is not”
(Toch, 1975, p. 54).

Other direct studies of prison isolation document a broad range of
harmful psychological effects (e.g., Brodsky and Scogin, 1988; Cormier
and Williams, 1966; Gendreau et al., 1972; Grassian, 1983; Grassian and
Friedman, 1986; Korn, 1988a, 1988b; Scott and Gendreau, 1969; Walters
et al., 1963). These effects include heightened levels of “negative attitudes
and affect, insomnia, anxiety, panic, withdrawal, hypersensitivity, rumina-
tions, cognitive dysfunction, hallucinations, loss of control, irritability, ag-
gression and rage, paranoia, hopelessness, depression, a sense of impending

researchers from several different continents who had diverse backgrounds and a wide range
of professional expertise. . . . Specifically, in case studies and personal accounts provided
by mental health and correctional staff who worked in supermax units, a range of similar
adverse symptoms have been observed to occur in prisoners, including appetite and sleep dis-
turbances, anxiety, panic, rage, loss of control, paranoia, hallucinations, and self-mutilations.
Moreover, direct studies of prison isolation have documented an extremely broad range of
harmful psychological reactions. These effects include increases in the following potentially
damaging symptoms and problematic behaviors: negative attitudes and affect, insomnia, anxi-
ety, withdrawal, hypersensitivity, ruminations, cognitive dysfunction hallucinations, loss of
control, irritability, aggression, and rage, paranoia, hopelessness, lethargy, depression, a sense
of impending emotional breakdown, self-mutilation, and suicidal ideation and behavior. In
addition, among the correlational studies of the relationship between housing type and vari-
ous incident reports, again, self-mutilation and suicide are more prevalent in isolated housing,
as are deteriorating mental and physical health (beyond self-injury), other-directed violence,
such as stabbings, attacks on staff, and property destruction, and collective violence” [internal
citations omitted].
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emotional breakdown, self-mutilation, and suicidal ideation and behavior”
(Haney, 2003, pp. 130-131).

Beyond these discrete negative consequences of isolation, a number of
significant transformations appear to occur in many prisoners who have
been placed in long-term segregation (see Box 6-2) that, although more
difficult to measure, may be equally if not more problematic over the long
term (Haney, 2003). These transformations come about because many
prisoners find that they must change their patterns of thinking, acting, and
feeling to survive the rigors of penal isolation. Such changes are perhaps
best understood as forms of “social pathology”—brought about by the
absence of normal social contact—that can become more or less permanent
and limit the ability of those affected to integrate with others when released
from segregation.

Some of the social pathologies that are adopted in reaction to and as
a way of psychologically surviving the extreme rigors and stresses of long-
term segregation can be especially dysfunctional and potentially disabling
if they persist in the highly social world to which prisoners are expected to
adjust once they are released. These psychological consequences speak to
the importance of regularly screening, monitoring, and treating; sometimes
removing prisoners who show signs of psychological deterioration; limit-
ing or prohibiting the long-term isolation of prisoners with special vulner-
abilities (such as serious mental illness);?? and providing decompression,
step-down, and/or transitional programs and policies to help those held in
isolation acclimate to living within the prison population and/or the com-
munity upon release.

Idleness and Programming

In recounting a day of his maximum security prison routine to the late
Norval Morris (1995, p. 203), one prisoner observed:

For me, and many like me in prison, violence is not the major problem;
the major problem is monotony. It is the dull sameness of prison life, its
idleness and boredom, that grinds me down. Nothing matters; everything
is inconsequential other than when you will be free and how to make time
pass until then. But boredom, time-slowing boredom, interrupted by oc-
casional bursts of fear and anger, is the governing reality of life in prison.

22For example, the American Psychiatric Association (2012) issued a Position Statement
on Segregation of Prisoners with Mental illness stating that “prolonged segregation of adult
inmates with serious mental illness, with rare exceptions, should be avoided due to the po-
tential for harm to such inmates.” The Position Statement also explains that “the definition
of ‘prolonged segregation” will, in part, depend on the conditions of confinement. In general,
prolonged segregation means duration of greater than 3-4 weeks.”
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BOX 6-2
Consequences of Long-term Segregation: Social Pathologies

Haney (2003, pp. 138-140) describes “several of the social pathologies that
[he and others found] can and do develop in prisoners who struggle to adapt to
the rigors of [isolation in] supermax confinement. . . .

“First, the unprecedented totality of control in supermax units forces pris-
oners to become entirely dependent on the institution to organize their
existence . . . because almost every aspect of the prisoners’ day-to-day
existence is so carefully and completely circumscribed in these units, some
of them lose the ability to set limits for themselves or to control their own
behavior through internal mechanisms. . . .

“Second, prisoners may also suffer a seemingly opposite reaction [in that]
they may begin to lose the ability to initiate behavior of any kind—to orga-
nize their own lives around activity and purpose—because they have been
stripped of any opportunity to do so for such prolonged periods of time.
Chronic apathy, lethargy, depression, and despair often result. . . .

“Third, [in] the absence of regular, normal interpersonal contact and any
semblance of a meaningful social context . .. prisoners are literally at risk of
losing their grasp on who they are, of how and whether they are connected
to a larger social world. Some prisoners act out literally as a way of getting
a reaction from their environment, proving to themselves that they are still
alive and capable of eliciting a genuine response—however hostile—from
other human beings.

“Fourth, the experience of total social isolation can lead, paradoxically, to
social withdrawal for some. . . . That is, they . . . move from, at first, being
starved for social contact to, eventually, being disoriented and even fright-
ened by it. As they become increasingly unfamiliar and uncomfortable with
social interaction, they are further alienated from others and made anxious
in their presence. . ..

“Fifth, and finally, the deprivations, restrictions, the totality of control, and
the prolonged absence of any real opportunity for happiness or joy fills
many prisoners with intolerable levels of frustration that, for some, turns
to anger and then even to uncontrollable and sudden outbursts of rage.
Others . . . occupy this idle time by committing themselves to fighting
against the system and the people that surround, provoke, deny, thwart,
and oppress them.
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Measuring the extent to which idleness persists across U.S. prisons is
difficult, in part because of the uneven and unreliable reporting practices
discussed earlier. Most inmates usually are engaged in some kind of activ-
ity during an average day in prison. The issue of whether and how much
that activity is designed to produce positive rehabilitative change is more
difficult to assess. Nonetheless, prison officials have long recognized that
programs aimed at preventing idleness and encouraging inmates to develop
skills and social behaviors are beneficial for institutional security as well
as public safety (Government Accountability Office, 2012). Our best esti-
mates suggest that during the period of increasing rates of incarceration in
the United States, the availability of prison programs (such as education,
vocational training, and work assignments) and the extent of prisoners’ par-
ticipation in these programs have improved in some respects but decreased
in many others.

Many people enter prison with educational deficits and could benefit
from education while incarcerated. Literacy rates among prisoners generally
are low, and substantially lower than in the general population (National
Institute for Literacy, 2002; Greenberg et al., 2007). Over the past 40 years,
the percentage of prisoners having completed high school at the time of
their incarceration fluctuated between about one-quarter and more than
one-third for state prison inmates, with higher rates for those housed in
federal facilities. On a positive note, basic correctional education programs
have been enhanced in response to “mandatory education laws” at both
the state and federal levels, requiring prisoners who score below a certain
threshold on a standardized test to participate while in prison. Since the
Federal Bureau of Prisons implemented the first mandatory literacy pro-
gram in the early 1980s, 44 percent of states have instituted such require-
ments (Coley and Barton, 2006). On the other hand, as part of the “get
tough” movement discussed earlier, in 1994 Congress restricted inmates
from receiving Pell grants, which had been enacted and funded by Congress
in the 1970s as a way for disadvantaged groups to obtain postsecondary
education. Moreover, reductions in federal funding under the Workforce
Investment Act cut funding for correctional education to a maximum of 10
percent (from a minimum of 10 percent).

Data from BJS’s Survey of State and Federal Correctional Facilities
indicate that the percentage of state prisons offering basic and secondary
education programs grew between the 1970s and 1990 and has remained
fairly high (more than 80 percent). The percentage of facilities offering ba-
sic and secondary education is consistently higher for federal than for state
prisons (more than 90 percent). However, the proportion of facilities of-
fering college courses dropped after 1990, reflecting the elimination of Pell
grants for inmates (Jacobson, 2005; Tewksbury et al., 2000). Most prison
systems now offer at least some academic or educational programs for
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inmates targeting different literacy and academic levels. The most common
types of programs are adult basic education, general education development
(GED) certificate programs, special education, and (less often) college.

The existence of prison educational programs does not directly trans-
late into participation by prisoners. Analyses of data from the Survey of
Inmates in State and Federal Prisons reveal a decline in inmate participa-
tion in academic programs from 45 percent in 1986 to about 27 percent
in 2004 (see also Phelps, 2011; Useem and Piehl, 2008), with the majority
of inmates participating in those focused on secondary education. These
reductions may reflect reduced funding in the 1990s as more of correctional
budgets went to prison operations, as well as reduced support for rehabili-
tation programming among policy makers and the public (Messemer, 2011;
Crayton and Neusteter, 2008). In addition, not all prisoners are eligible to
participate in educational or other kinds of programming. Prisoners who
have committed disciplinary infractions, been placed in isolation, or been
convicted of certain kinds of crimes may be restricted or prohibited from
enrolling. Priority may be given to prisoners with upcoming release dates
or those with relatively greater educational needs. The availability of of-
ferings within prisons is seldom sufficient to meet demand, meaning that
individual prisoners often are wait-listed until a course opening occurs
(Klein et al., 2004).

In addition to more academically oriented education, many prisons
offer instruction in vocational or work-related skills. As prison systems
moved from contract labor to in-house production of goods, vocational
education was seen as a way to keep prisoners busy and keep idleness at a
minimum (Schlossman and Spillane, 1994). However, funding for prison
vocational programs decreased during the period of increasing rates of
incarceration. In 1998, federal Perkins Act funding was reduced from a
required minimum of 1 percent to a maximum of 1 percent of funds spent
on correctional education. Nonetheless, most prisons now do manage to
offer some kind of vocational training to improve the occupational skills of
at least some prisoners. Training is provided in specific trade areas such as
carpentry, electronics, welding, office skills, food service, horticulture, and
landscaping. The best prison vocational training classes teach inmates skills
that are currently in demand and are technologically sophisticated enough
to transfer to viable job opportunities outside prison. More recently, certifi-
cation in specific trades has become important as a way to ensure that skills
learned in prison help prisoners transition into the outside labor market.

The percentage of state prisons offering vocational training programs
has increased slightly over the past 20 years, from about 51 percent to
just over 57 percent. The percentage of federal prisons offering vocational
training also has been increasing, from 62 percent in 1990 to 98 percent
in 2005. As with educational programming, however, the percentage of
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prisoners actually participating is low, generally ranging from 27 percent
to 31 percent in state prisons from 1974 to 2004 and decreasing between
1997 and 2004. The percentage participating in federal prisons has been
relatively flat—approximately 30 percent in 1990 and 32 percent in 2004.

In addition to educational and vocational training, prisons offer op-
portunities for work experience. Work can serve as a rehabilitative tool as
inmates develop and improve work habits and skills. Participation in work
assignments among state prison inmates dropped from 74 percent in 1974
to 66 percent in 2005. Participation in federal prisons has remained much
higher than in most state prisons—around 90 percent over the past 20
years. Most assignments are “facility support” jobs. Other options include
prison industry and work release programs.

Consistently large percentages of prisoners work only in facility sup-
port jobs. These low-paid work assignments are especially useful to the
prison—they include general janitorial services, food preparation, laundry,
and grounds or road maintenance—but not likely to enhance the future
employment options of the prisoners. In fact, the most common work
assignments for both state and federal inmates are in food preparation,
followed by general janitorial work. Not all prisoners are paid for their
work, and wages paid for prison labor generally are very low—only cents
per hour. Over the past 40 years as incarceration rates have increased, the
median number of hours of work per week for state inmates has dropped
from 40 to 20.

Prison industry programs produce goods and services for the prison as
well as outside vendors. Such work can include a wide range of activity,
such as manufacture of license plates, textiles, or furniture or refurbishing
of computers for use outside of schools. In 1979, Congress created the
Prison Industry Enhancement Certification program as “a cost-effective
way of reducing prison idleness, increasing inmate job skills, and improv-
ing the success of offenders’ transition into the community” (Lawrence et
al., 2002, p. 17). Slightly more than one-third of state prisons offer prison
industry programs; in contrast, more than three-quarters of federal prisons
have offered prison industry programs over the past 20 years.

Some prisoners participate in work release programs that allow them
to leave the facility during the day for jobs in the community and return to
the facility at night, but these opportunities have declined sharply over the
period of the incarceration rise. States’ work release offerings have fallen
dramatically, from almost 62 percent of state prisons in 1974 to 22 percent
in 2005. As of 2005, only 2 percent of federal prisons offered work release
programs.

In summary, the 2004-2005 figures cited above indicate that only
about one-quarter of state prisoners were involved in educational program-
ming, fewer than a third were involved in vocational training, and about
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two-thirds had work assignments of any kind (most of these in facility
support jobs).

Given the increasing rate of incarceration and declining rates of par-
ticipation in these programs, larger numbers of prisoners are going without
programming or work assignments. In addition, the quality of the pro-
grams and work is likely to be undermined by the disjunction between the
number of prisoners who need them and the resources devoted to meeting
those needs. For example, Irwin (2005, p. 75) studied vocational training
programs in a medium security California prison—in which fewer than 20
percent of the prisoners participated—and characterizes the quality of these
programs in this way:

Several conditions greatly weaken the efficacy of these vocational training
programs, most important, the lack of funds and resources. Instructors
report that they have great difficulty obtaining needed equipment and
materials. . . Instructors are fired, or they quit and are not replaced. . .
Further, the training programs are regularly interrupted by lockdowns [and
inclement weather] during which prisoners cannot be released to the hill
for vocational training.

Further discussion of educational and work programs within prisons is
provided below and in Chapter 8.

POTENTIAL POSTPRISON CRIMINOGENIC EFFECTS

Petersilia (2003, p. 53) describes the challenges faced by prisoners being
released during the period of high rates of incarceration:

The average inmate coming home will have served a longer prison sentence
than in the past, be more disconnected from family and friends, have a
higher prevalence of substance abuse and mental illness, and be less edu-
cated and less employable than those in prior prison release cohorts. Each
of these factors is known to predict recidivism, yet few of these needs are
addressed while the inmate is in prison or on parole.

A number of recent empirical studies, literature reviews, and meta-
analyses report the potentially “criminogenic” effects of imprisonment on
individuals—that is, the experience of having been incarcerated appears to
increase the probability of engaging in future crime (e.g., Bernburg et al.,
2006; Jonson, 2010; Nagin et al., 2009; Nieuwbeerta et al., 2009; Petrosino
et al., 2010; Smith et al., 2004; Spohn and Holleran, 2002). For example,
Vieraitis and colleagues (2007, p. 614) analyzed panel data from 46 states
for the period 1974 to 1991 and found that “increases in the number of
prisoners released from prison seem to be significantly associated with
increases in crime,” a finding they attribute to the “criminogenic effects
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of prison” and the fact that “imprisonment causes harm to prisoners.” A
related meta-analysis found that imprisonment had a modest criminogenic
effect, and that the effect increased with longer amounts of time served
(Smith et al., 2004).

The psychological mechanisms involved are not difficult to understand.
The changes brought about by prisonization—including dependence on in-
stitutional decision makers and contingencies, hypervigilance, and incorpo-
ration of the most exploitive norms of prison culture—may be adaptive in
the unique environment of prison but become maladaptive or dysfunctional
if they persist in the very different world outside prison. Cullen and col-
leagues (2011, p. 53S) summarize some aspects of the “social experience”
of imprisonment that help explain its criminogenic effect:

For a lengthy period of time, [prisoners] associate with other offenders,
endure the pains of imprisonment, risk physical victimization, are cut off
from family and prosocial contact on the outside, and face stigmatization
as “cons,” a label that not only serves as a social obstacle or impediment
with others but also can “foster anger and a sense of defiance” among
prisoners themselves.

Thus, the negative individual-level changes that often result from im-
prisonment can adversely affect the interpersonal interactions in which
prisoners engage once they are released, closing off opportunities to obtain
badly needed social, economic, and other kinds of support. Sampson and
Laub (1993, p. 256) conclude that the indirect criminogenic effects of long
periods of incarceration on the men they studied stemmed from how the
experience ensured that they were “simply cut off from the most promising
avenues of desistance from crime.”

Moreover, some studies indicate that prisoners confined in higher se-
curity prisons appear to be more likely to recidivate once they are released.
To some extent, this can be attributed to the characteristics of persons
sentenced to these kinds of facilities. However, researchers have concluded
that negative labeling effects and environmental influences play a separate,
independent role. As Bench and Allen (2003, p. 371) note, in general, a
prisoner “classified as maximum security instantly obtains an image of
one who is hard to handle, disrespectful of authority, prone to fight with
other inmates, and at high risk for escape.” To control for this negative
initial “labeling effect,” the authors conducted a double-blind experiment
in which neither prison staff nor inmates knew the inmates’ original clas-
sification scores. They found that when a group of prisoners originally
classified as maximum security were randomly assigned to be housed in a
medium security facility, the risk of disciplinary problems did not increase.
This was true even though, at the outset, the maximum security prisoners
“[stood] out on a number of dimensions such as length of sentence, severity
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